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MEMORANDUM 

TO: Richard Bennion 
FROM: OAL Front Desk L,& 
DATE: 7/20/2010 
RE: Return of Approved Rulemaking Materials 

OAL File No. 2010-061 1-01s 

OAL hereby returns this file your agency submitted for our review (OAL File No. 2010-061 1- 
01 S regarding Audit Procedures). 

If this is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED 
APPROVED" by the Office of Administrative Law and "ENDORSED FILED" bv the Secretan, . 
of State. The effective date of an approved file is specified on the Form 400 (seeitem B.5). 

a 
(Please Note: The 3 0 ~  Day after filing with the Secretary of State is calculated from the date the 
Form 400 was stamped "ENDORSED FILED by the Secretary of State.) 

DO NOT DISCARD OR DESTROY THIS FILE 

Due to its legal significance, you are required by law to preserve this rulemaking record. 
Government Code section 11347.3(d) requires that this record be available to the public and to 
the courts for possible later review. Government Code section 11347.3(e) M e r  provides that 
"....no item contained in the file shall be removed, altered, or destroyed or otherwise disposed 
of." See also the Records Management Act (Government Code section 14740 et seq.) and the 
State Administrative Manual (SAM) section 1600 et seq.) regarding retention of your records. 

If you decide not to keep the rulemaking records at your agencyloffice or at the State Records 
Center, you may transmit it to the State Archives with instructions that the Secretary of State 
shall not remove, alter, or destroy or otherwise dispose of any item contained in the file. See 
Government Code section 11347.3(f). 

Enclosures 
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Final Text of 

California Code of Regulations, 


Title 18 


Regulation 1698.5. Audit Procedures. 

la) Defmitions. 

[l) Board. For the pumoses of this regulation, "Board" refers to the Board of 
Eaualization. 

(2) Audit En~agement Letter. An "audit engagement letter" is corres~ondence used 
by Board staff to confirm the start of an audit or establish contact with the taxpaver. 

J3) Pre-audit Conference. A "pre-audit conference" is a meeting between the taxpaver 
andor the taxpaver's representative or desimated employee and Board staff prior to the 
opening conference to discuss the availability and production of records. including 
electronic records. This meeting mav occur several months before the opening 
conferencewith Board staff. 

(4) Opening Conference. An "opening conference" is the first meeting between the 
taxpaver andlor the taxpayer's representative or designated employee and Board staff to 
discuss how the audit will be conducted and to begin the field audit work. 

(5) Status Conferences. "Status conferencesn are meetings between the taxpayer 
andlor the taxpaver's representative or designated emplovee and Board staff held 
throughout the audit to discuss audit issues and the progress of the audit. 

J6) Exit Conference. An "exit conference" is the meeting between the taxpaver and/or 
the tmaver's representative or desimated emplovee and Board staff at the conclusion of 
the audit to discuss the audit findings. 

(7) InformatiodDocument Reauest (IDR). An "Information/Document Reauest" 
[IDR) is correspondence Board staff mav issue to request single or multiple documents, 
data, and other information fiom the tamaver under audit. An IDR will be issued when 
the taxpaver fails to provide records in response to verbal reauests. An audit engagement 
letter is not an IDR. 

[8) Audit Findings Presentation Sheet (AFPS). An "Audit Findings Presentation 
Sheet" (AFPS) is correspondence used to present Board staffs findings for each area of 
the audit as it is completed. The audit working paper lead and subsidiarv schedules are 
attached to AFPSs. 

 
(9) Records. For the purposes of this regulation, "records" includes all records, 

including electronic (machine-sensible) records. necessarv to determine the correct tax 

aD 

a



liabilitv under the Sales and Use Tax Law and all records necessary for the proper 
comvletion of the sales and use tax return as provided in Regulation 1698. 

(10) Day. For the purposes of this regulation. "dav" means calendar dav. 

(b) General. 

The Board has a dutv and an oblieation to utilize its audit resources in the most effective 
and efficient manner wssible. This r e d t i o n  provides taxpavers and Board staff with 
the n e c e s m  procedures and midance to facilitate the efficient and timelv completion of 
an audit. The redation also ~rovides for a u ~ d a t e  and timelv communication 
between Board staE and the taxpaver of reauests. apreements. and expectations related to 
an audit. 

(1) The Duroose of an audit is to efficientlv determine whether or not the amount of tax 
has been re~orted correctlv based on relevant tax statutes, redations, and case law. 

(2) The audit of a taxpaver's records shall be completed in sufficient time to permit the 
issuance of a Notice of Determination or Notice of Refund within the mlicable statute 
of limitations. Audits of periods with potential liabilitv shall be completed in sufficient 
time prior to the expiration of the statute of limitations to allow for the issuance of a 
determination, unless the tmaver  consents to extend the ~eriod bv sienine a waiver of 
limitation. 

(3) Waiver of Limitation. A waiver of limitation that is signed bv the taxpaver prior to 
the statute expiration date extends the ~eriod in which a Notice of Determination or 
Notice of Refund may be issued. Auditors shall reauest tax~ayers sign a waiver of 
limitation when there is sufficient information to indicate that an understatement or 
overstatement exists, but there is insufficient time to comvlete the audit before the 
exviration of the statute of limitations. The auditor should also request a waiver be 
signed when a taxpaver reauests a wst~onement before the audit beeins or while an audit 
is in Drocess. If the taxpaver declines to sign a waiver, the Board mav issue a 
determination for the expiring. veriod(s). 

S u m i s o w  avvroval of the circumstances which necessitated the reauest for the waiver 
will be documented in the audit before the waiver is presented to the taxpaver for 
signature. If the extension of the statute of limitations totals two vears or more. avvroval 
bv the District Princi~al Auditor will be documented in the audit before the waiver is 
presented to the taxpaver for signature. 

14) Dutv of Board Staff 

[A) Apply and administer the relevant statutes and regulations fairly and 
consistentlv regardless of whether the audit results in a deficiencv or refund of tax. 



(B) Consider the materiality of an area being audited. Audit decisions are based on 
Board staffs determination of the amount of a votential adiustment balanced against the 
time reauired to audit the area and the dutv to determine whether the correct amount of 
tax hasbeen morted. 

[C) Make information reauests for the areas under audit as provided in Regulation 
1698. The auditor will explain whv records are being reuuested when asked to do so. 
The auditor will also work with the twaver  to resolve difficulties a taxwver has when 
responding to Board information reauests. including the use of satisfactory alternative 
sources of information. 

(D) Do not directlv access the tax~ayer's comvuter system if the taxDaver obiects 
to such access, except in the case of a search warrant. 

@) Provide an audit plan to the tmaver  as mvided in subdivision (c)(7) of this 
regulation. 

/F) Adhere to the timelines set forth in the original audit plan. or in the audit plan 
as amended pursuant to subdivision (cM7) of this regulation and provide the resources to 

(G)Keep the taxpaver apprised of the status of the audit through status conferences 
and AFPSs. 

(H) Inform the taxuaver of the audit findings at the exit conference. 

(I)Copy tamavers (e .~.  owners. partners. or cornorate officers) on all Board 
correswndence related to the audit when the taxpaver has authorized another party to 
revresent them. 

[J) Safeguard taxpavers' records while examining them. 

(K) Inform the taxpaver of the audit process. the taxpaver's rights. and ap~eal 
rights at the beginning of the audit. 

( 5 ) Dutv of Taxpayers. 

(A) Maintain records. Tax~avers have a dutv to maintain the records and 
documents as reauired bv Regulation 1698. 

(B)Provide records reauested bv the Board Dursuant to Redation 1698; and 
adhere to the timelimes in the original audit plan, or in the audit plan as amended pursuant 
to subdivision (c)(n of this redation. 

[C) Make records available for ~ h o t o c o ~ v i n ~  or scanning. The Board mav reauire 
the tamaver to provide ~hotoco~ies, or scanning, anyor make available for ~hotoco~ving 



specific documents reauested bv the Board that relate to auestioned transactionls) if 
necessary to determine the correct amount of tax, unless the Board is vrohibited bv law 
from reauiring the specific documents. 

(6) Avplication of T i e h e s .  The timeframes in this redation are intended to 
provide for an orderlv process that leads to a timelv conclusion of an audit and are not to 
be used to prevent or limit a taxpaver's right to provide information. 

LA) Some AFPSs can be responded to in less than or more than the t i m e h e  
svecified in this regulation. The auditor has discretion to adiust this timeframe as 
warranted. 

(B) Due dates for resvonses to ID& and AFPSs shall be within the statute of 
limitations apvlicable to the audit. Auditors will consider late responses to ID& and 
AFPSs, arovided a veriod of the audit will not emire due to the statute of limitations. 

(C) The timeframes provided in this regulation will have no effect on the statute of 
l i t a t ions  as provided bv the Revenue and Taxation Code or on anv remedies available 
to the Board or rights of the taxpaver. 

Audits. 

(1) Location of Audit. Audits generally take place at the location where the taxpaver's 
original books. records. and source documents relevant to the audit are maintained. which 
is usuallv the taxpaver's vrinciaal place of business. A tawaver's reauest to conduct the 
audit at a diierent location shall include the reason(s) for the reauest. It is the taxvaw's 
reswnsibilitv to provide all reauested records at that location. Reauests will be m t e d  
unless Board staff determines the move will significantlv delav the start or comuletion of 
the audit. or the Board does not have adeauate resources available to conduct the audit at 
the requested location. 

If the taxpaver o~erates out of a private residence. or has a small office or work 
environment that will not accommodate the auditodsl. Board staff rnav reauire the 
records be brought to a Board office or taxpaver's revresentative's office. If the audit is 
conducted at a Board office, the taxpaver will be provided a receipt for records. 

(2) Multiple Reauests bv Taxoavem to Change the Location of an Audit. After an 
initial reauest to change the audit location has been granted bv Board staff. any 
subsequent reauests for location changes in the same audit period shall be made in 
writing and include the reason(s) for the reauest. These subseauent reauests will be 
considered on a case-bv-case basis. Av~roval of these reauests is at the discretion of 
Board staff. 

(3) Site Visitations. Regardless of where the audit takes lace. Board staff may visit 
the taxvaver's place of business to gain a better understanding of the business' operations 
/for examvle. a vlant tour to understand a manufacturing vro~ess. or a visit to a restaurant 



to obsewe seating facilities or volume of business). Board staff mav not visit secure 
areas, or areas that are regulated bv the federal government where federal security 
clearance is necessary. unless authorized bv the tmaver. Board staff generallv will visit 
on a normal workdav of the Board during the Board's normal business hours. 

(4) Time of the Audit. Board staff will generallv schedule the field audit work for full 
davs during normal workdavs and business hours of the Board. The Board will schedule 
audits throughout the vear. without regard to seasonal fluctuations in the businesses of 
taxpavers or their representatives. However. the Board will work with tamavers and 
their representatives in scheduling the date and time of an audit to try to minimize anv 
adverse effects. 

Generallv. the Board will not hold in abevance the start of an audit ~ e n d ithe 
conclusionof an audit of vrior ~eriodsor pending cmle t ion  of an ao~ealof a prior audit 
currentlv in the B o d s  mea l s  vrocess. In cases where a prior audit is under m e a l  and 
the audit for the subseauent ~eriodsis not held in abevance, the Board will begin the 
current audit bv examining areas that are not affected bv the outcome of the a~peal. 

(5) Pre-audit Conference. Taxpayers (e.~.,owners. Partners, or corporate office@ 
shall be invited and encouraged to attend the pre-audit conference, whether or not the 
taxpaver has authorized another uatv to represent them. On audits where electronic 
records are involved. the Board's comvuter audit s~ecialistshall participate in the vre-
audit conference and the tamaver's amrovriate information technologv staff shall be 
invited and encouraged to attend. 

During the pre-audit conference. the items to be discussed include. but are not l i i t e d  to: 
general audit vrocedures. availability and access of records. comvuter assisted audit 
procedures. relevant sampling issues, data transfer process, verification of data, security 
of data. timeframes for furnish in^ and reviewing records, and the name of the pxson 
desimated to receive ID%. 

(6) Opening Conference. Tamavers (e.g., owners. vartners, or comrate officers) 
shall be invited and encouraged to attend the owning conference, whether or not the 
taxvaver has authorized another party to represent them. During the openine conference, 
the items to be discussed include, but are not limited to: the scaoe of the audit. the audit 
plan. audit processes and mocedures, claims for refund. estimated t i m e h e s  to 
comvlete the audit. the name of the person designated to receive ID%, and the 
scheduling of future audit a~wintments. At the ovenine conference, the auditor shall 
provide in writing. the name and telephone number of the audit su~ervisor.and anv 
Board staff assigned to the audit team. 

J7) Audit Plan. All audits must be rmided bv an organized plan. The audit plan 
documents the areas under audit. the audit ~rocedures.and the estimated timeframes to 
complete the audit. A carefullv thought out. but flexible audit plan reauires advance 
planning and a prover overview of the assignment as a whole. To facilitate the timely 
and efficient completion of an audit, Board staff shall develov an audit vlan that strives 



for the comvletion of the audit within a two-vear timeframe commencing with the date of 
the opening conference and ending with the date of the exit conference. Most audits will 
be completed in a much shorter timeframe and others may reauire a ~er iod  beyond two 
years. Nothing in this subdivision shall be constrwd to extend the completion of an audit 
to two years when it can be comvleted in a shorter timeframe, nor limit the completion of 
an audit to two vears when a longer timeframe is warranted. 

An audit ~ l a n  is reauired on all audits. The audit plan shall be discussed with, and a copy 
provided to, the taxDaYer at the opening conference. or when it is necessary for the 
auditor to first review the taxuaver's records. within 30 davs from the ouening 
conference. The audit vlan should be s b e d  by the auditor and either the taxpaver or the 
taxpaver's reuresentative to show a commitment bv both parties that the audit will be 
conducted as described in the audit ~ l a n  to allow for the timely comvletion of the audit. 
The audit vlan is considered a guideline for conducting the audit and mav be amended 
throughout the audit vrocess as warranted. If the original audit plan is amended, the 
auditor shall provide the taxpayer with a covv of the amended plan. 

(8) Status Conferences. Tax~avers (ex.. owners. partners, or corwrate officers) shall 
be invited and encouraged to attend status conferences. whether or not the tamaver has 
authorized another ~ a r t v  to remesent them. Status conferences should be held throdout  
the audit to discuss the status of the audit, IDRs and AFPSs. and to ensure the audit is on 
track for completion within the estimated timeframes as outlined in the audit plan. 

(9)Record Reauests. 

(A) Verbal Reauests. Before auditors proceed with the IDR process. taxpayers 
shall be allowed to comvlv with verbal reauests for records. When Board staff is unable 
to make verbal contact with the taxuaver. the auditor mav vroceed directly with the IDR 
process. The auditor has the discretion to determine resmnse times for verbal reauests. 

When records are not ~rovided bv the taxpaver in resDonse to verbal reauests for 
information as reauired bv Redation 1698 and subdivision &)15)(B) of this regulation, 
the auditor mav ~roceed to the IDR vrocess unless doing so results in a ~eriod of the 
audit exviring under the statute of limitations. If a veriod of the audit will expire, the 
Board may issue a determination for the expiring ~eriod(s). 

JB) IDR Process. The IDR vrocess includes the issuance of an initial IDR a 
second IDR and a formal notice and demand to furnish information. 

1. Taxpavers will be allowed 30 days to resmnd to the initial IDR measured 
h m  the date the IDR is delivered or mailed to the taxvayer and the person designated by 
the taxpayer at the vre-audit or o& conference to receive IDRs. Anv resmnse other 
than 111 comvliance with the IDR shall be reviewed by the District Princival Auditor 
who shall determine the course of action to be taken in response to anv issues raised by 
the taxpayer. 



2. Taxuavers will be allowed 15 days to ~rovide records in response to the a second IDR reauesting the same records as the initial DR. This date shall be measured 
fiom the date the second IDR is delivered or mailed to the taxDaver and the Derson 
designated by the taxwver at the re-audit or omnine conference to receive IDRs. 

3. Within 30 davs of the taxDaver ~roviding records in resvonse to an IDR the 
auditor will notifv the taxDaver in writing if the documents movided are sufficient. if 
additional information is needed. or if the auditor reauires additional time to determine 
the sufficiencv of the records. 

4. A formal notice and demand to fumlsh information shall be issued uwn the 
tamaver's failure to fimish the reauested records in resvonse to the second IDR 
reauesting the same records. The taxDaver will have 15 davs to provide records in 
response to the notice and demand to furnish information before Board staff mav issue a 
subpoena for those records or issue a determination based on an estimate. unless doing so 
results in a ~eriod of the audit ex~iring under the statuteof limitations. This dateshall be 
measured fiom the date the notice and demand is delivered or mailed to the tmaver and 
the Derson designated bv the tamaver at the re-audit or owning conference to receive 
IDRS. 

(10) Audit Findings Presentation Sheet (AFPS). An AFPS should be used during the 
course of the audit as soon as each area of the audit is com~leted to ~rovide the tamaver 
with the ~roposed audit findings. Taxuavers will be asked to indicate whether thev amee 
or disagree with the ~roposed findings. The tax~aver will be given an o~wrtunitv to 
provide additional information and documents to rebut the audit findings, generally 
within 30 days of the date the AFPS was delivered or mailed to the taxuaver. or the 
tax~aver's re~resentative. or as otherwise provided for in subdivision (bM6) of this 
redation. Agreement to the audit findings does not ~reclude the tamaver from 
m a l i n g  the issue(s) at a later date. 

As a general rule, within 30 davs of the taxDaver ~roviding additional information in 
response to an AFPS. the auditor will notifv the taxpaver if adiustrnent to the audit is 
warranted based on the information mvided. 

(1 1) Exit Conference. Taxpavers (e.g., owners, Dartners. or cornorate officers) shall 
be invited and encouraged to attend the exit conference. whether or not the taxuaver has 
authorized another partv to revresent them. During an exit conference. the items 
discussed include. but are not limited to: an ex~lanation of the audit fmdines, the audit 
schedules. the review process. how to Dreuav a liibilitv. and the Board's m e a l  
procedures. 

The auditor shall ~rovide the taxuaver and the taxuaver's re~resentative with a complete 
copy of the audit working DaDers. including verification comments, which ex~lain the 
basis for the audit findings. 



(A) Generally. tmavers shall be eiven 30 davs from the date of the exit 

..
doinn so results in a ~eriod of the audit e x p m  under the statute of limitations. If the 
tamaver disames with the audit findings. they may provide additional information 
within this 30davs for the auditor to consider. The auditor mav adiust the audit findings 
if warranted based on the information provided. 

/B)The audit findings are subject to additional review bv Board staff to ensure that 
the audit findims are consistent with the Sales and Use Tax laws and regulations. and 
Board policies, ~ractices, and orocedures. A CODY of anv audit working oauers adiusted 
as a result of the review orocess shall be provided to the taxpayer. 

NJ 
7053 and 7054.Revenue and Taxation Code. 



M e m o r a n d u m  

T~ : 	 BradNoms %##>Jut16 ,&#& !&p oate: July 15,2010 
- .  . . ~  ,

Office o f  Administrative Law 

300 Capitol Mall,Suite 1250 

Sacramento, CA 95814 


F- : 	 Richard Bennion 
Regulations Coordinator 
Board Proceedings Division, MIC: 80 

S U ~ W  : 	 OAL File No. 2010-061 1-01s 
Regulation 1698.5, Audit Procedures 

,, ,. , ,. .~ ,{ ' . , '  ._.... '  
, . .: :,;, ' 8  

: :  ,The Office of Administrative Law (OAL) is authorized to make the following substitutions . .  . Lt. 
and corrections in connection with the above-referenced rulemaking file: 

1. OAL is authorized to substitute the enclosed revised Final Regulation Text behind 
each copy of the Form 400 for filing with the Secretary of State. 

2. OAL is authorized to correct the copies of the Form 400 for filing with the Secretary 
of State by adding the following beginning and ending dates of availability of modified 
regulations in Section 8.4 of the form: "April 9,2010 through May 25,2010". 

3. OAL is authorized to substitute the enclosed revised Final Statement of Reasons in 
Tab 1of the rulemaking file. 

4. OAL is authorized to substitute the enclosed revised Updated Informative Digest in 
Tab 2 of the rulemaking file. 

5. OAL is authorized to substitute the enclosed revised Rulemaking File Index and 
Verification a t  the beginning of the rulemaking file. 

If you have any questions or comments, please. notify me at (916) 445-2130 or email at 
Richard.Bennion@hoe.ca POV . 

! 	 REB 



CALIFORNIA REGULATORY NOTICE REGISTER 2010, VOLUME NO. 31-Z 

SUMMARY OF REGULATORY 
ACTIONS 

REGULATIONS FILED WITH 
SECRETARY OF STATE 

This Summary of Regulatory Actions lists regula­
tions filed with the Secretary of State on the dates indi­
cated. Copies of the regulations may be obtained by 
contacting thc agency or from the Secretary of State, 
Archives. 10200 Street. Sacramento,CA 95814, (916) 
653-7715. Please have the agency name and the date 
filed (see below) when making a request. 

Filcff 20 1 0-0603-02 
AIR RESOURCES BOARD 
In-Use Off-Road Diesel Fueled Fleets 

This regulatory action deals with In-Use Off-Road 
Diesel-Fueled Fleets. 

Title 13 
Califomia Code ofRcgulations 
AMEND: 2.+49, 2449.1,2449.2 
Filed 07; 16/2010 
EtIective 081 15/20 1 0 
AgencyContaet: Amy Whiting (916)322-6533 

File#2010061101 
BOARD OF EQU ALIZA TION 
Audit Procedures 

In this regulatory action. the Board of Equalization 
adopts a new regulation setting forth "Audit Proce­
dures" for taxpayer audits under the Sales and Use Tax 
Law. 

Title 18 
Califomia Code of Regulations 
ADOPT: 1698.5 
Filed 07119/20 10 
EfTective 08118/201 0 
Agency Contact: 

Richard Bcnnion (916) .+45-2130 

File#2010-0624-02 
BOARD OF GUIDE DOGS FOR THE BLTND 
Annual School Renewal Paymcnt: Instruction Peliod 

Thc Board of Guide Dogs for thc Blind (Board) sub­
mitted this timely certificate of compliance action to 
make pcnnanent title 16, California C ode of Regula­
tions, sections 2262 and 2262.1, which were adopted in 
OAL file no. 201 0-021102E, and to amend title 16, 
Califomia Code of Regulations, section 2276. This ac­
tion adopts new annual renewal fees to be paid by 
schools licensed by the Board, revises due dates for re-
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newal payments, as specified, pursuant to board author­
ity added to the Business & Professions Code sec. 
7200.7 in SB 475 (ch. 51, Stats.2009), and further de­
fines the standards to be followed by both schools and 
instmctors licensed by the Board. 

Title 16 
Califomia Code of Regulations 
ADOPT: 2262.1 AMEND: 2262,2276 
Filed 07 12li20 1 0 
EtIective 08/20/20 I 0 
Agency Contact: 

Antonette Sorrick (916)574-7825 

File# 20 1 0-0616-03 
BOARD OF OPTOMETRY 
Repeal CCR section 1569 Scope of Practice 

In this regulatory action the Board of Optometry re­
peals the "Scope of Practice" regulation in Section 1569 
of Title 16 of the Calif011lia Code of Regulations be­
cause the regulation duplicates Business and Profes­
sions Code section 3041 . 

Title 16 
Calif011lia Code of Regulations 
REPEAL: 1569 
Filed 07/2112010 
Effective 08/20/20 10 
Agency Con tact: Andrea Lei va (916)575-7182 

File#2010--0713-01 
DEPARTMENT OF FOOD AND AGRICULTURE 
European Grapevine Moth Interior Quarantine 

The Department of Food and Agriculture amended 
section 3437 in title 3 ofthe California Code ofRegllla­
tions to expand the interior quarantine area in Sonoma 
County for European Grapevine Moth. 

Title 3 
Califo11lia Code ofReglllations 
AMEND: 3437 
Filed 07/20120 10 
Effective 07/20/2010 
Agency Contact: Susan McCarthy (916) 654 1017 

File# 20 I 0-0706-04 
DEPARTMENT OF FOOD AND AGRICULTURE 
Light Brown Apple Moth Interior Quarantine 

The Department of Food & Agriculture (DFA) sub­
mitted this emergency action to amend title 3, Califor­
nia Code of Regulations. section 3434 by adding or 
changing quarantine areas for thc Light Brovm Apple 
Moth (LBAM), Epiphyas postvittana. in several coun­
ties due to recent LBAM detections in new areas of A la­
meda, Contra Costa, Los Angeles, Monterey, San Beni­
to, San Joaquin, Santa Clara, Solano and Sonoma coun­
ties. A portion of the existing contiguous quarantine 



Rulemaking File Index 

Title 18. Public Revenue 

Sales and Use Tax 

Regulations 1698.5, Audit Procedures 

1. FinalStatement of Reasons 

2. UpdatedInformativeDigest 

3. Business Tax Committee, November 77, 2009, Item 7 

Agenda - BusinessTax Committee, November 17,2009 
Formal Issue Paper Number 09-005 
Exhibit 1, Revenue Estimate 
Exhibit 2, Text for Regulation 1698.5 
Exhibit 3, Draft InformationlDocumentRequest (IDR) Form 
Exhibit4, DraftAudit Findings Presentation Sheet (APFS) Form 
Exhibit 5, Audit Process Flow Chart 
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5. Estimateof Cost or Savings, January 14, 2070 

6. Economic and FiscalImpact Statements, Regulation 7698.5,January 5, 2070 

7. Notice of Publications 

Form 400 submitted to OAL January 5,2010 
Notice and Proposed Text of Regulation 1698.5 
Emailsent to Interested Parties, January 15,2010 
CA Regulatory Notice Register 2010, Volume No. 3-2 

8. Notice to interestedParties, January 75, 2010 

The following items are exhibited: 

Notice of Hearing 
Initial Statement of Reasons 
ProposedText of Regulation 1698.5 
Regulation History 

9. Correction ofNotice ofPublicetions 

Correction Notice 
CA Regulatory Notice Register 2010, Volume No. 4-2 

10. CorrectionNotice to lntemstedParties, January 20, 2010 

11. ToddC. Gilman, Taxpayers' Rights Comment 

12. Statement of Compliance 



13. Reporter's Tmnsdpt, lfem Fl,Public Hearing, March 23,2010 

14. Minutes, March 2sz2010, and Exhibifs 

15. Revised Estimate of CosVSavings,April 27, 2010 

16. Revised Economic and Fiscal Impact Statement,Apd 27, 2010 

17. 75 Day Letter 

The following items were attached to the Letter: 

15 Day Letter to interested parties, April 9, 2010 

Proposed revised text of Regulation 1698.5 

18. Statement of Compliance 

19. Minutes of the State Board of Equalization's Meeting, Chief Counsel 
Matters, Rulemaking, May 26, 2010, ltem J1. The following items are 
exhibited: 

15 Day Notice to interested parties, April 9, 2010 

Proposed revised text of Regulation 1698.5 

20. Reporter's Transcript Chief Counsel Matters, Rulemaking, 

May 26,2010, ltem J l  



VERIFICATION 

I, Richard E. Bennion, Regulations Coordinator of the State Board of 
Equalization, state that the rulemaking file of which the contents as listed in the 
index is complete, and that the record was initially closed on June 9, 2010. The 
file was reopened on July 14, 2010 for changes without regulatory effect and 
document revision requested by OAL and the file was closed on July 15, 2010. 
The attached copy is complete. 

Ideclare under penalty of perjury under the laws of the State of California that 
the foregoing is true and correct. 

July 15,2010 

Richard E. Bennion 
Regulations Coordinator 
State Board of Equalization 



Final Statement of Reasons for 

Proposed Adoption of California Code of Regulations, 


Title 18, Section 1698.5, Audit Procedures 


Update of Information in the Initial Statement of Reasons 

The factual basis, specific purpose, and necessity for the proposed adoption of the 
original text of California Code of Regulations, title 18, section (Regulation) 1698.5, 
Audit Procedures, are the same as provided in the Initial Statement of Reasons. 

However, dunhg the March 23,2010, public hearing, the Board made sufficiently related 
changes to the original text of proposed Regulation 1698.5 after considering a 
memorandum from the Board's Chief Counsel dated March 10,2010. This memorandum 
was identified and made available to the public as part of footnote 2 to the fifteen day 
letter dated April 9,2010, which describes the sufficiently related changes in detail. The 
Board subsequently adopted the text of proposed Regulation 1698.5 with the sufficiently 
related changes at a public meeting on May 26,2010. 

The Board deleted the phrase "which is used to confm the start of an audit or establish 
contact with the taxpayer" from subdivision (a)(6) of the original text of proposed 
Regulation 1698.5; added a new subdivision (a)(2) to the original text of proposed 
Regulation 1698.5 to define the term "audit engagement letter" for purposes of the entire 
regulation; and renumbered the other paragraphs in subdivision (a) accordingly. The 
specific purposes for these sufficiently related changes are to clarify the definition of 
InformationIDocument Request and create a separate defmition for "Audit Engagement 
Letter." The Board determined that these changes arenecessary in order to help 
taxpayers identify and distinguish the two different types of correspondence and avoid 
potential confusion. 

The Board changed the definitions for "Information/Document Request" and "Audit 
Findings Presentation Sheet" in subdivision (a) of the original text of proposed 
Regulation 1698.5. The specific purposes for these sufficiently related changes are to 
clarify that these documents are merely audit correspondence used to request information 
and documents from taxpayers and present audit findings to taxpayers, respectively; and 
further clarify that the Board is not trying to incorporate the correspondence or any 
additional regulatory requirements set forth therein into Regulation 1698.5 by reference 
pursuant to California Code of Regulations, title 1,section 20. The Board determined 
that these changes are necessary to prevent the text of Regulation 1698.5 from creating an 
inference that these two types of correspondence are forms that have been incorporated 
into the regulation by reference pursuant to California Code of Regulations, title 1, 
section 20, or the inference that these two types of correspondence impose additional 
regulatory requirements on taxpayers. 

The Board deleted the phrase "and provide adequate resources to do so" from the original 
text of proposed Regulation 1698.5, subdivision @)(5)(B). The specific purpose for this 

mailto:@)(5)(B)


sufficiently related change is to clarify that taxpayers are not legally required to devote 
adequate resources to their audits. The Board determined that this change is necessary 
because the Board does not have statutory authority to require taxpayers to devote 
adequate resources to their audits. 

The Board also changed the language in the original text of proposed Regulation 1698.5, 
subdivision (b)(S)(C) to prohibit Board staff from requiring that taxpayers provide 
documents when the Board is prohibited by any applicable law, not just a "federal" law, 
from requiring that taxpayers do so. The specific purpose for these sufficiently related 
changes is to clarify that Board staffis prohibited from requiring that taxpayers provide 
documents when the Board is prohibited from requiring the production of such 
documents under any applicable law, including both state and federal law. The Board 
determined that these changes are necessary to ensure that Board staff complies with all 
applicable laws. 

In addition, the Board discussed the necessity for proposed Regulation 1698.5 during the 
March 23,2010, public hearing and the Board Chair indicated that the regulation is 
necessary to clearly establish taxpayers' and Board staffs responsibilities and duties 
during the audit process in order to ensure that Board staff completes audits in a timely 
and efficient manner with due regard to each taxpayer's rights, and to help taxpayers 
better understand and avoid confusion regarding the Board's audit process, as explained 
in the fifteen day letter dated April 9,2010. 

Furthermore, the Board notes that proposed Regulation 1698.5 is substantially similar to 
Regulation 19032, Audit Procedures, which was adopted by the Franchise Tax Board in 
2003. Regulation 19032 has the same general purpose as proposed Regulation 1698.5, to 
prescribe procedures for conducting tax audits, And, proposed Regulation 1698.5 is just 
as necessary for the administration and enforcement of the Sales and Use Tax Law (Rev. 
& Tax. Code, 5 6001 et seq.), as Regulation 19032 is necessary for the administration and 
enforcement of the franchise and income tax laws. 

Finally, the Board made additional non-substantial changes to proposed Regulation 
1698.5 durine the Office of Administrative Law's review of the rulemaking file. First, 
the Board rekrmatted the definitions in Regulation 1698.5, subdivision (a)(2) though (8) 
in order to make the definitions' formatting consistent with the formatting of the 
definitions in subdivision (a)(l), (9), and (10), and add additional clarity. Second, the 
Board added the word "taxpayer's" to the second sentence in Regulation 1698.5, 
subdivision (c)(l) to clarify that the sentence refers to a taxpayer's request to conduct the 
taxpayer's audit at a different location. Third, the Board deleted the citation to 
"California Code of Regulations, title 18, section 1698" fiom the reference note for 
Regulation 1698.5 because California regulations are not one of the types of references 
listed in California Code of Regulations, title 1, section 14, subdivision (b), which 
implements, interprets, and makes specific the term "reference" as used in Government 
Code section 11349, subdivision (el. 



The B o d  did not rely on any data or any technical, theoretical, or empirical study, 
report, or similar document in proposing or adoptingRegulation 1698.5 with the 
sufficiently related changes that was not identified in the Initial Statementof Reasons, or 
which was otherwise not identified or made available for public review prior to the close 
of the original public comment period, or was not identified and made available for 
public review and comment in the fifteen day letter dated April 9,2010. 

The -Board did not reject any reasonable alternativesto the originalproposed text of 
Reeulation 1698.5 or anv alternativesthat would lessen the adverse economic impact on 
small businesses. No alLrnative language was presented to the Board for consid&tion 
other than the grammatical and sufficientlyrelated changes recommended by Board staff 
in the memorandum from the Board's Chief Counseldated March 10,2010,and 
discussed by Board staff during the March 23,2010,public hearing. 

The Board hasdeterminedthat the adoption of proposed Regulation 1698.5 will not have 
a significant adverse economic impact on business. 

No Mandate on Local Agencies or  School Districts 

The Board has determined that the adoption of proposed Regulation 1698.5does not 
impose a mandate on local agencies or school districts. 

Response to Public Comment 

On March 23,2010, the Board held a public hearing on the proposed adoption of 
Regulation 1698.5. No interested parties appeared at the public hearing and no 
written comments were received from interested parties. During the public meeting 
on May 26,2010, the Board adopted proposed Regulation 1698.5with the 
sufficiently related changes described in the fifteen day letter dated April 9,2010. 
No interested parties appeared at the public meeting to comment upon the proposed 
adoption of Regulation 1698.5with the sufficiently related changes and no written 
comments were received from interested parties regarding the proposed adoption of 
ReguIation 1698.5 with the sufficientlyrelated changes. 

Alternatives Considered 

By its motion, the Board determined that no alternative to proposed Regulation 
1698.5 would be more effective in carrying out the purposes for which the 
regulation is ~rooosedor would he as effective and less burdensometo affected 
p&ate persons tkan the proposed regulation. 

No Federal Mandate 

The adoption of Regulation 1698.5 isnot mandated by federal statutesor regulations. 
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Updated Informative Digest for 

Proposed Adoption of California Code of Regulations, 


Title 18, Section 1698.5, Audit Procedures 


The Board of Equalization held a public hearing regarding the proposed adoption of 
California Code of Regulations, title 18, section (Regulation) 1698.5,Audit Procedures, 
on March 23,2010. No interested parties asked to speak at the public hearing or 
submitted written comments regarding the proposed regulation. However, the Board 
considered grammatical and sufficiently related changes to the original text of proposed 
Regulation 1698.5described in a memorandum from the Board's Chief Counsel dated 
March 10,2010, and directed staff to make the grammatical and sufficiently related 
changes to the original text of proposed Regulation 1698.5 described in the fifteen day 
letter dated April 9,2010. 

During the public meeting on May 26,2010, the Board considered and adopted the 
original text of proposed Regulation 1698.5 with the grammatical and sufficiently related 
changes described in the fifteen day letter. No interested parties submitted written 
comments regarding the proposed adoption of Regulation 1698.5 or made oral comments 
to the Board regarding its adoption. 

There have not been any changes to the applicable laws or the general effect of the 
adoption of Regulation 1698.5 described in the Informative Digest included in the Notice 
of Proposed Regulatory Action. Proposed Regulation 1698.5 still prescribes the 
procedures for conducting sales and use tax audits and provides guidance to taxpayers 
regarding those procedures and their duties to cooperate in the audit process. However, 
the sufficiently related changes to the original text of Regulation 1698.5 did make two 
related changes to the effect of the regulation, which are described in more detail below. 

Furthermore, Regulation 1698.5 is substantially similar to and has a similar effect as 
Regulation 19032, Audit Procedures, which was adopted by the Franchise Tax Board in 
2003. 

Current Law 

Section 7053 requires sellers, retailers, and consumers to maintain sales and use tax 
records in such form as the Board may require, and section 7054 authorizes the Board to 
examine records, property, and persons, and conduct investigations to verify the accuracy 
of returns and accurately ascertain sales and use tax liabilities. The Board has established 
an audit program that is designed to verify the accuracy of sales and use tax returns and 
determine the correct amount of sales and use tax required to be paid, as quickly and 
efficiently as is practicable under the circumstances. The audit program ensures that the 
Sales and Use Tax Law (Rev. & Tax. Code, 5 6001 et seq.) is uniformly adhered to and 
enforced throughout the state, and thereby promotes voluntary compliance and deters tax 
evasion. 



The Board has also published an Audit Manual for use in the Board's audit program, 
which contains information about the procedures and techniques Board staff may utilize 
when performing audits. However, the Board has not adopted regulations prescribing the 
procedures for conducting sales and use tax audits. 

Proposed Regulation (Prior to Sufficiently Related Changes) 

The Board proposes to adopt Regulation 1698.5 to prescribe the procedures for 
conducting sales and use tax audits. Regulation 1698.5, subdivision (a), defines the terms 
"Board," "Pre-Audit Conference," "Opening Conference," "Status Conferences," "Exit 
Conference," "InformatiodDocument Request," "Audit Findings Presentation Sheet," 
"Records," and "Day." 

Regulation 1698.5, subdivision (b), explains that the Board has a duty to utilize its audit 
resources in an efficient and effective manner and that the purpose of an audit is to 
efficiently determine whether or not the correct amount of sales and use tax has been 
reported. Subdivision (b) requires Board staff to complete audits within the statutes of 
limitations for issuing Notices of Determination and Notices of Refund and provides 
procedures for Board staff to obtain written waivers of the statutes of limitations from 
taxpayers when necessary. Subdivision (b) prescribes Board staffs and taxpayers' duties 
during the audit process. For example, Board staff has a duty to apply the Sales and Use 
TaxLaw fairly and consistently regardless of whether an audit results in a deficiency or 
refund of tax and to keep taxpayers informed about the status of their audits; and 
taxpayers have a duty to maintain adequate records and make them available to Board 
staff for inspection and copying upon request. Subdivision (b) also explains that the 
timeframes prescribed by the regulation are intended to provide for an orderly process 
that leads to a timely conclusion of an audit, rather thanprevent or lifnit a taxpayer's right 
to provide information, and the timeframes may be adjusted when warranted. 

Regulation 1698.5, subdivision (c), prescribes the procedures for performing audits and 
requires Board staff to develop an audit plan that strives for the completion of each audit 
within a two-year timeframe. Subdivision (c) prescribes the location of each audit, 
provides procedures for taxpayers to request a change of location, and permits Board staff 
to visit a taxpayer's places of business to gain a better understanding of the taxpayer's 
business operations even if an audit is not being conducted at the taxpayer's place of 
business. Subdivision (e) explains that field audit work is conducted during normal 
workdays and business hours throughout the year, however, Board staff will try to 
schedule field audit work so that it is performed at a time and in a manner that minimizes 
any adverse effects on taxpayers. 

Regulation 1698.5, subdivision (c), also requires Board staff to verbally request records 
and provide taxpayers with a chance to comply with such requests before issuing written 
InformatiodDocument Requests (IDRs) and resorting to the IDR process for demanding 
information; and explains that Board staff will communicate its audit findings to 
taxpayers using Audit Findings Presentation Sheets (AFPSs). 



In addition, subdivision(c) explains that taxpayers will be invited to: 

Apre-audit conference to discuss general audit procedures, the availability of and 
access to records, computer assisted audit procedures, relevant sampling issues, 
the data transfer process, the verification of data, the security of data, the 
timeframesfor furnishing and reviewing records, and the name of the person 
designated to receive ID&; 
An openingconference to discuss the scope of the audit, the audit plan, the audit 
processes and procedures, claims for refimd, the estimated timekames to 
complete the audit, the name of the person designatedto receive ID&, and the 
schedulingof future audit appointments; 
A sfam conferenceor conferences to discuss the status of the audit, IDRs, and 
AFPSs, and to ensure that the audit is on track for completionwithin the 
estimated timeframes outlined in the audit plan; and 
An exit conferenceto discuss the audit findings, the audit schedules, the review 
process, how to prepay a liability, the taxpayer's agreement or disagreementwith 
the audit findings, and the Board's appeal procedures. 

The purpose of proposed Regulation 1698.5is to prescribe the procedures for conducting 
salesand use tax audits. Proposed Regulation 1698.5 is necessary to prescribe the 
proceduresBoard staff must follow when performing sales and use tax audits and to 
provide guidance to taxpayers regarding those procedures and their duties to cooperatein 
the audit process. 

SufficientlyRelated Changes 

The Board deleted the phrase "which is used to confirm the start of an audit or establish 
contact with the taxpayer" from subdivision (a)(6) of the original text of proposed 
Regulation 1698.5; added a new subdivision (a)(2)to the original text of proposed 
Regulation 1698.5 to define the term "Audit Engagement Letter" for purposes of the 
entire regulation; and renumbered the other paragraphs in subdivision (a) accordingly. 
These sufficientlyreIated changes did not change the regulation's effect. The changes 
merely clarified the definitionof Information~DocumentRequest and created a separate 
definition for "Audit Engagement Letter" in order to help taxpayers identify and 
distinguish the two different types of correspondence. 

The Board changed the definitionsfor "Information/Document Request" and "Audit 
Findings Presentation Sheet" in subdivision (a) of the original text of proposed 
Regulation 1698.5 to clarify that these documents are merely audit correspondenceused 
to request information and documents from taxpayers and present audit findings to 
taxpayers, respectively; and further clarify that the Board is not trying to incorporatethe 
correspondenceor any additional regulatory requirements set forth therein into 
Regulation 1698.5 by reference pursuant to California Code of Regulations, title 1, 
section 20. These sufficiently related changes did not change the regulation's effect. 
They merely clarified the definitions for InformationlDocument Request and Audit 
Findings Presentation Sheet so that the text of Regulation 1698.5 does not create an 



inference that these two types of cotrespondence are forms that have been incorporated 
into the regulation by reference pursuant to California Code of Regulations, title 1, 
section 20, and does not create an inference that these two types of correspondence 
impose additional regulatory requirements on taxpayers. 

The Board deleted the phrase "and provide adequate resources to do so" from the original 
text of proposed Regulation 1698.5, subdivision (b)(5)(B) because the Board does not 
have statutory authority to require taxpayers to devote adequate resources to their audits. 
Therefore, this change did result in a change to the effect of Regulation 1698.5 because 
the regulation will no longer require taxpayers to devote adequate resources to their 
audits. 

Finally, the Board revised the language in the original text of proposed Regulation 
1698.5, subdivision (b)(5)(C) to prohibit Board staff from requiring that taxpayers 
provide documents when the Board is prohibited by any applicable law, not just a 
"federal" law, from requiring that taxpayers do so. Therefore, this sd~ciently related 
change result in a change to the effect of Regulation 1698.5 because the regulation 
will now prohibit Board staff from requiring that taxpayers provide documents when the 
Board is prohibited from requiring the production of such documents under any 
applicable law, including both state and federal law. 

NonSubstantial Changes 

The Board also made additional non-substantial changes to proposed Regulation 1698.5 
during the Office of Administrative Law's review of the rulemaking file. First, the Board 
reformatted the definitions in Regulation 1698.5, subdivision (a)@) though (8) in order to 
make the defintions' formatting consistent with the formatting of the definitions in 
subdivision (a)(l), (9), and (lo), and add additional clarity. Second, the Board added the 
word "taxpayer's" to the second sentence in Regulation 1698.5, subdivision (c)(l) to 
clarify that the sentence refers to a taxpayer's request to conduct the taxpayer's audit at a 
different location. Third, the Board deleted the citation to "California Code of 
Regulations, title 18, section 1698" from the reference note for Regulation 1698.5 
because California regulations are not one of the types of references listed in California 
Code of Regulations, title 1, section 14, subdivision (b), which implements, interprets, 
and makes specific the term "reference" as used in Government Code section 11349, 
subdivision (e). 



AGENDA -November 17,2009 Business Taxes Committee Meeting 

Praposed regulation for audit proceduresin general 


Action 1 -Proposed Regulation 1698.5,Audit Procedures o-
Issue Paper Alternative 1 -Staff Recommendation Approve and authorize publieation of proposed Regulation 1698.5. 1 8  
Agenda, page 2 f 

OR !i1 

Issue Paper Alternative 2 -No regulation Do not approve proposed Regulation 1698.5. @

0 

E: 



AGENDA -November 17,2009 Business Taxes Committee Meeting 

Proposed regulation for audit procedures in general 


la) DEFINITIONS. 

REAUDIT CONFE EN E. A m 'n b 
emolovee and Board staff Drtor to the ownina conference to discuss the availabilitv and ~mdu~t ion of rewrds, includ~nq 
electronic records. This meetina mav occur several months before the wenina conference with Board staff. 

(3) OPENING CONFERENCE. The first meeting between the taxoaver andlor the taxDaver's reomtat ive or deskmated 
emobvw and h r d  staff to discuss how the audit will be conducted and to bwin the field audit work. 

(5) EXIT CONFERENCE. The meeting between the tax~averand/or the taxpaver's reoresentative or desfanated emolovee 
and Board staff at the conclusion of the audit to disc~ss the audit findinas. 

yerbal reauests. An audii eclclaa 



AGENDA - November 17,2009 Business Taxes Committee Meeting 
Proposed regulation for audit procedures in general 

aoorooriate and timelv communication between Board staff and the taxoaver of reauests. aareements. and expectations related 
to an audit. 

(1) The ournose of an audit is to effiientlv determine whether or not the amount of tax has been rertorted correctlv based on 
relevant tax statutes. reaulations, and case law. 

(2) The audit of a taxoaver's records shall be comoleted in sufficient time to ~ermit the issuance of a Notice of Determination 
or Notice of Refund within the aoolicable statute of limitations. Audits of ~eriods with ootential liabilitv shall be ~ m ~ l e t e d  in 
sufficient time orior to the exoiration of the statute of limitations to allow for the issuance of a determination. unless the taxoaver 
consents to extend the Deriod by sianina a waiver of limitation. 

(3) Waiver of Limitation. A waiver of limitation that is sianed bv the taxwver orior to the statute exoiration date extends thg 
period in w h i i  a Notice of Determination or Notice of Refund mav be issued. Auditors shall reauest tax~avers sian a waiver of 
limitation when there is sufficient information to indicate that an understatement or overstatement exists, but there is insufficient 
time to comolete the audit before the exDiratiin of the statute of limitations. The auditor should also reauest a waiver be sianed 
when a taxoaver reauests a oostwnement before the audit beains or while an audit is in orocess. If the taxmver declines to 
sian a waiver, the Board mav issue a determination for the exoirina oeriodk). 

Suoewisorv aporoval of the circumstances which necessitated the reauest for the waiver will be documented in the audit before 
the waiver is wesented to the taxmver for sianature. If the extension of the statute of limitations totals two vean or more, 
amroval bv the District Princioal Auditor will be documented in the audit before the waiver is Dresented to the taxoaver for 
sianature. 

(4) Dutv of Board Staff. 

results in a deficiency or refund of tax. 

(9) Consider the rnaterialihr of an area k ina audited. Audit decisions are based on Board staffs determination of the 
amount of a ootential adiustment balanced aaainst the time reauired to audit the area and the dutv to determine whether the 
correct amount of tax has been rertorted. 

(C\ Make information reauests for the areas under audit as ~mvided in Reaulation 1698. The auditor will exolain why 

has when resoondina to Board information reauests. includina the use of satisfactow alternative sources of information. 

(D) Do not directlv access the taxoaver's comouter svstem if the taxoaver obiects to such access, exceot in the case of a 
search warrant. - 

- 



AGENDA - November 17,2009 Business Taxes Committee Meeting 
Proposed regulation for audit procedures in general 

- 

€1 Provide an audit plan to the taxpaver as provided in subdivision (c)(8) of this reaulation. 

(FI Adhere to the bmelines set forth in the oriainal audit plan, or in the audit plan as amended pursuant to subd~vision 
(i

(G) Keep the taxDaver apprised of the status of the audit throuah status conferences and AFPSs. 

(I) Coov taxpavers (e.0.. owners. ~artners, or comorate officers) on all Board correwondence related to the audit when 
the taxoaver has authorized another mrhr to represent them. 

IlQ Inform the taxpaver of the audit process, taxpaver's nahts. and appeal rlahts at the beainnlna of the audit. 

(5) Dutv of Taxpavers. 

(A) Maintain records. Taxpavers have a dutv to marnta~n the records and documents as reauired bv Reaulat'in 1698. 

LB) Provide records reauested bv the Board pursuant to Reaulation 1698: adhere to the timelines in the oriainal audit plan, 
fi

fC1 Make records available for DhotCCo~vina or scanning. The Board mav reaulre the tax~a~er  to ~mvide ohotoco~ies, or 
make available for ~h0tCCo~vina or scannma, anv s~ecific documents reauested bv the Board that relate to auestioned 
transactioMs) if necessaw to determine the correct amount of tax, unless otherwise prohibited bv federal law. 

(6) Application of Timeframes. The timeframes in this regulation are intended to provide for an orderly process that leads to a 
timelv conclusion of an audit and are not to be used to prevent or liml a taxpaver's r'aht to provide information. 

(A> Some AFPSs can be resoonded to in less than or more than the timeframe specified in this reaulation. The auditor 
has discretion to adiust this timeframe as warranted. 

(B) Due dates for resoonses to IDRs and AFPSs shall be within the statute of limitations aoplicable to the audit. Auditors 

IC) The timeframes omvided in this reaulation will have no effect on the statute of limitations as ~rovided bv the Revenue 1 
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and Taxation Code or on anv remedies available to the Board or riahts of the taxwver. % 
C 
(D 

jcl AUDITS. 2? 
(1) Location of Audlt Audlts aenerallv take place at the location where the taxoaver's orlainal books, records. and source 1

documents relevant to the audit are maintamed. which is usuallv the tamvet's ~ r i nc i~a l  olace of business. A reauest to conduct 
3
z 

reauested records at that locatlon. Reauests will be aranted unless Board staff determines the move will sianificantlv delav the 
start com~letion of the audit, or the Board does not have adeauate resources available to conduct the audit at reauested x

I or the 

I 
.-. 

locafion. 

If the tax~aver ODerateS out of a orivate residence, or has a small office or work environment that will not accommodate the 
auditor(s). Board staff mav reauire the records be brouaht to a Board office or taxoaver's reoresentatrve's office. If the audit 1s 
conducted at a Board office, the taxwver will be orovided a receiot for records. 

(2) MultlDle Reauests bv Taxoavers to Chanae the Location of an Audit. After an initial reauest to chanae the aud~t locatlon 
has been aranted by Board staff, anv subseauent reauests for location chanaes in the same audit ~eriod shall be made in writlnq 

I and include the reasonfs) for the reauest. These subseauent reauests will be considered on a case-bv-case basis A ~ ~ r o v a l  of 
these reauests is at the discretion of Board staff. 

(3) Slte Viwtations. Reaardless of where the audit takes olace, Board staff mav visit the taxoaver's olace of busmess to aain 
a better understandina of the business' ooerations [for examole, a ~ lan t  tour to understand a manufacturina orocess. or a visit to 
a restaurant to observe seatina facilities or volume of business). Board staff mav not v~sit secure areas, or areas that are 
reaulated bv the federal aovemment where federal securW clearance is necessaw. unless authorized bv the taxoaver. Board 
staff aenerallv will vis~t on a normal workdav of the Board durina the Board's normal business hours. 

(4) Time of the Audit. Board staff will aenerallv schedule the field audit work for full days durina normal workdavs and 
business hours of the Board The Board w~ll schedule audits throuahout the year, without regard to seasonal fluctuations in the 
businesses of tamvers or their reoresentatives. However, the Board w~ll work with taxpavers and their reoresentatives in 
schedulina the date and time of an audit to try to minimize any adverse effects. 

Generallv, the Board will not hold in abeyance the start of an audit ~endina the conclusion of an audit of orior periods or wnd~nq 
comoletion of an aowal of a orior audit currentlv in the Board's aooeals Drocess In cases where a orior audit is under a~oeal, 
the Board will beain the current audit bv examinina areas that are not affected bv the outcome of the aooeal. 

(5) Pre-audit Conference. Taxilavers (e.a.. owners. oartners, or cornorate officers) shall be invited and encouraaed to attend 
the Dre-aUdit conference. On audits where electronic records are invoked, the Board's comouter audit sDecialist shall Darticioate 
in the Dre-audit conference and the taxoaver's aoorooriate information technoloav staff shall be invited and encouraaed to 
- ~ . ~ - ~ - * - ~ - - - ~  - -~ -- . - .  ~ - -  ~ ~~ 
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Durina the  re-audit conference, the items to be discussed include, but are not limited to: aeneral audit procedures. availability 
and access of records, computer assisted audit procedures. relevant sam~lina issues. data transfer orocess. verification of data. 
securitv of data, timeframes for furnishina and reviewina records, and the name of the Derson desianated to receive IDRs. 

(6) Openina Conference. TEmavers (e.9.. owners, partners, or corwrate officers) shall be invited and enwuraaed to attend 
the openina conference, whether or not the taxwver has authorized another partv to represent them. Durina the openinq 
conference, the items to be discussed include, but are not limited to: Me scoDe of the audit, the audit plan, audit processes and 
procedures, claims for refund, estimated timeframes to complete the audit, the name of the Derson desianated to receive IDRs, 
and the schedulina of future audit a~~ointments. At the o~enina conference. the auditor shall provide in writina. the name and 
t

(7) Claims for Refund. Taxmvers or their representatives should present claims for refund at the bwinnina of the audit. A 
claim for refund that is presented near the conclusion of the audit mav be addressed separatelv so as not to delav the timely 
com~letion of the current audit. 

An audit plan is reauired on all audits. The audit plan shall be discussad with. and a cow provided to, the taxpaver at the 
opening conference, or when it is necessaw for the auditor to first review the tax~aver's records. within 30 davs from the o~eninq 
conference. The audit Dlan should be signed bv the auditor and either the taxoaver or the taxpaver's representative to show a 
commitment bv both oarties that the audit will be conducted as described in the audit olan to allow for the timelv com~letion of 
the audit. The audit plan is considered a auideline for conducting the audit and mav be amended throuahout the audit process 
as warranted. If the oriainal audit plan is amended. the auditor shall provide the taxpaver with a cow of the amended plan. 

(9) Status Conferences. Taxwvers (e.a.. owners, oartners, or corporate officers) shall be invited and encouraged to attend 
status conferences. whether or not the taxmver has authorized another Dartv to represent them. Status conferences should be 
held throuahout the audit to discuss the status of the audit, lDRs and AFPSs, and to ensure the audit is on track for completion 
within the estimated timeframes as outlined in the audit plan. 

D  
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(10) Record Reauests. 

(A) Verbal Reauests. Before auditors ~roceed with the IDR process, taxpavers shall be allowed to com~lv with verbal 
reauests for records. When Board staff is unable to make verbal contact with the taxwver, the auditor may proceed directly with 
the IDR process. The auditor has the discretion to determine reswnse times for verbal reauests. 

When records are not ~rovided bv the taxDaver in reswnse to verbal reauests for information as reauired bv Reaulation 1698 
and subdivision (b)(51(B) of this reaulation, the auditor mav Dr0ceed to the IDR DrocRss unless doina so results in a period of the 
audit ex~irina under the statute of limitations. If a period of the audit will expire, the Board mav issue a determination for the 
exoirina ~eriod(s). 

(6) IDR Process. The IDR Drocess includes the issuance of an initial IDR. a second IDR, and a formal notice and demand 
to furnish information. 

1. Taxpayers will be allowed 30 davs to reswnd to the inihal IDR measured from the date the IDR is delivered or 
mailed to the taxmver and the person desianated bv the taxDaver at the ~re-audit or openina conference to receive IDRs. Any 
reswnse other than full compliance with the IDR shall be reviewed bv the District Principal Auditor who shall determine the 
course of action to be taken in resDonse to anv issues raised bv the taxnaver. 

2. Tax~avers wll be allowed 15 davs to provide records in resDonse to the second IDR reauestina the same records 
as the initial IDR. This date shall be measured from the date the second IDR is delivered or mailed to the taxpaver and the 
person desianated bv the taxpaver at the  re-audit or oDenina conference to receive IDRs 

3. Wlthin 30 davs of the taxpaver Dmvidina records in reswnse to an IDR. the auditor will notifv the taxpaver in writinq 
if the documents ~rovided are sufficient if additional information is needed. or if the auditor reauires additional time to determine 
the sufficiencv of the records. 

4. A formal notice and demand to furnish information shall be issued uwn the taxwver's failure to furn~sh the 
reauested records m reswnse to the second IDR reauestina the same records The taxpaver will have 15 davs to Dmvide 
records in reswnse to the notice and demand to furnish information before Board staff mav issue a subwena for those records 
or issue a determinahon based on an estimate. unless doina so results in a period of the audit ex~irina under the statute of 
Bmitations. This date shall be measured from the date the notice and demand is delivered or mailed to the tax~aver and the 
person desianated bv the tmaver at the  re-audit or openina conference to receive IDRs. 

(11) Audit Findinas Presentation Sheet (AFPS). An AFPS should be used durina the course of the audlt as soon as each 
area of the audit is completed to D ~ O V I ~ ~  the tax~aver with the pro~osed audit findings Taxwvers will be asked to indicate 
whether thev aaree or dlsaaree with the Drowsed findinas. The taxwver will be aiven an o~~ortunitv to ~rovide additional 
information and documents to rebut the audit findinas. aeneralh, within 30 davs of the date the AFPS was delivered or mailed to 
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the tax~aver. or the taxpaver's re~resentative. or as otherwise provtded for in subd~vision (b1(6) of this reaulat~on. Aareernent to 
fhe audit findinas does not ~reclude the tax~aver from ap~ealina the issue(s1 at a later date 

As a aeneral rule. withln 30 davs of the taxpaver Drovidina additional information in reswnse to an AFPS. the auditor will notify 
the taxDaver if adiustment to the audit is warranted based on the information provided. 

(121 Exit Conference TaXDaveffi (e.a.. owners, partners, or corporate officers) shall be invited and encouraaed to attend the 
exit conference. whether or not the taxpaver has authorized another Dartv to represent them. Dunna an exit conference. the 
items discussed include. but are not limited to an ex~lanation of the audit findinas. the audit schedules, the review Drocess, how 
to DreDav a liabilitv, and the Board's a ~ ~ e a l  ~rocedures. 

The auditor shall Drovide the taxpaver and the taxpayer's re~resentative with a complete WDV of the aud~t workina uaoers, 
includina verification comments. which emlain the basis for the audit findinas 

(A) Generally. -avers shall be aiven 30 davs from the date of the exit conference to indicate whether thev aaree or 
disaaree with the audit findings. unless doina so results in a Deriod of the audtt ex~irina under the statute of limitations If the 
taxDaver disaarees with the audit findinas. thev mav Drovide addit~onal information within this 30 davs for the audttor to consider. 
The auditor mav adjust the audit findinas if warranted based on the information prov~ded. 

(B1 The aud~t findmas are subiect to additional review bv Board staff to ensure that the aud~t findinas are consistent with 
the Sales and Use Tax laws and reaulat~ons. and Board wlicies. ~ractices. and procedures. A c o ~ v  of anv audit workma DaPers 
adiusted as a result of the review process shall be provided to the taxpaver. 
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Proposed regulation for audit procedures in general 

I. Issue 
Should a new regulation be adopted that would outline general audit procedures? 

11. Alternative 1 - Staff Recommendation 
Staff recommends the Board approve and authorize publication of Regulation 1698.5, Audit Procedures, 
as proposed in Exhibit 2. Staff has the duty to develop the most efficient audit process given our limited 
resources. Staff believes that incorporatinggeneral audit procedures into a regulation will help staff meet 
this responsibility. The proposed regulation formalizes audit expectations and documents the audit 
process for taxpayers and Board of Equalization staff. 

III. Other Alternative Considered 
Do not approve proposed Regulation 1698.5. The following interested parties submitted comments 
recommending the Board not approve the proposed regulation: MI. Michael Wang, Western States 
Petroleum Association; Mr. Joseph Vinatieri, Bewley, Lassleben & Miller; MI. Dan Davis, Associated 
Sales Tax Consultants; Mr. Norman Jung, BDO Seldman; Ms. Michele Pielsticker, California Taxpayers' 
Association, California Bankers Association, California Chamber of Commerce, California 
Manufacturers and Technology Association, and TechAmerica; Ms. Katherine Neggers, General Electric 
Company; Mr. Dennis Brown, Equipment Leasing and Finance Association; Ms. Pamela Sederholm, 
American Automotive Leasing Association; Mr. Randall McCathren, Association of Consumer Vehicle 
Lessors; and Ms. Jana Leslie, Council on State Taxation. 

Page 1of 10 



BM.140eJ REV. 3 ( l q  
FORIYULISSUE PAPER 

Issue Paper Number 09-005 

IV. Background 
Revenue and Taxation Code sections 7053 and 7054 provide thatCalifornia sellers, retailers, and persons 
purchasing proper& for storage, use, or consumption in Cdiornia are required to maintain records and 
provide those records to the Board for verification of amounts required to be paid to the Board. The 
objective of a sales and use tax audit is to determine, with the least possible expenditure of time2the 
accuracy of any return made or the mount required to be paid. Although the Board's audit manual 
provides detailed procedures and techniques for verifying amounts reported on sales and use tax retums, 
the Board does not have a regulation on audit procedures. 

Staff met with interested parties on February 3,5 and 10,2009; Jume 2,2009; and August 4 and 6,2009, 
to discuss proposed Regulation 1698.5. The issue is scheduled for discussion at the November 17,2009, 
meeting of the Business Taxes Committee. 

V. Discussion 
Because sales and use taxes are self-assessed by taxpayers, the Board's audit program is essential to 
ensure that the tax is b e i i  enforced uniformly, to deter tax evasion and carelessness in self-assessments, 
a d  to promote accuracy in self-assessments with respect to the interpretation of the law. Staff and 
interestedparties have worked together to address concerns and clarifythe proposed regulatory language; 
however, many issuesremain unresolved. 

Need for the proposed regulation. Interested p h e s  commented that staff has not demonstrated a need 
for the regulation, and that the imprecise nature of the proposed language is out of place in a regulation. 
Providing that "in general, aprocedure will be x" is vague and likely will lead to disputes with taxpaym 
over how to interpret terms, ultimately resulting in litigation. They conclude that while some degree of 
flexibility is desirable, a regulation has the force and effect of law, and such flexibility is better placed in 
the Board's audit manual. 

Staff disagees. Although the Board's audit manual is available to the public, it is primarily an advisory 
resource providing guidance to Board staff. Audit procedures formalized in a regulation are csIeatly 
intended to guide Board staff and taxpaym. Regulations are also more accessibleto the public. Wuse 
the regulation provides consistent definitions and procedures, people with various levels of expaise can 
navigate through the sometimescomplex audit process. 

Staff recognizes that all auditsare different and intentionally drafted its proposal sothat auditorsuse their 
judgment in applyingthe regulation to the facts and c ~of any particular ~ audit. Aurtitom s have 
the duty to exercise professionaljudgment and expertisethroughout the auditprocess andwill continue to 
carry out that duty in applying the provisions of the regulation. Auditors cwnt ly  decide how to test 
reported transactions, the materiality of an audit area, andhow much time to allow taxpayersto provide 
records. An overly prescriptive regulation would undesirably restrict both taxpayers and staff. Staff 
believes the proposed regulation is necessary to improve audit efficiency and believes this impmvement 
will acceleraterevenue collection. 

Two-year timeframe for completing audits, Board staff completes most audits within a few months; 
however, complicated audits can take longer. Staff believes that by working cooperatively with 
taxpayers, most audits canbe completed in two years. Staff has included this goal in subdivision(c)(8): 

a
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". . . To fa  :ilitate the timely and efficient completion of an audit, Board staff shall 
develop an t audit plan that strives for the completion of the audit within a two-year 
timeframe cc ~mmencingwith the date of the opening conferenceand ending with thedate 
of the exit a mference. Most audits will be completed in a much shorter timefixme and 
others may I require a period beyond two years. Nothing in this subdivision &dl be 
construed to extend the completion of an audit to two years when it can be completedin a 
shorter timej b e ,  nor limit the completion of an audit to two years when a longer 
timeframe is warranted. . .." 

The two-yeat timeframe does not include the pre-audit conference time for staff and the taxpayer to 
discuss the availabilityand production of records, including electm~crecords. 

Interested parties commented that it is unreasonable to expect large audits to be completed in two years. 
The only way for many companies to achieve a two-yeat completion would be to dedicate an exorbitant 
amount of stateand taxpayer resources. These costs would outweigh any benefit from an ex* audit 
of a taxpayer. Interested parties fbrtha commented that field auditors trying to meet the two-yea 
timeframe probably would not allow taxpayers additional time to provide records to resolve audit issues 
in the field and as a result, there will likely be an increase in audit appeals. 

Staffbelieves that with the proposed improvements to audit processes, such as pre-audit conferences and 
the inclusion of timeframes for both taxpayers and staff in the InfomationlDocumattRequest and Audit 
Findings PresenWion Sheet processes, the goal of completing an audit within two years is feasible. 
However, in reco@tion that not all audits will meet this stahdard, staffs proposed regulatory language 
clearly shows that thetwo-year timeframe is a goal andnot a requirement. 

Concwlent audih. Staffbelieves in most audit situations it is beneficial to proceed with a subsequent 
audit even though the prior audit is still in process or under appeal. Accordingly, subdivision (c)[4) 
provides in the second pamgraph: 

"Generally, the Board will not hold in abeyance the start of an audit pending the 
conclusion of an audit of prior periods or pending completionof an appeal or a prior audit 
currently in the Board's appeal process. In cases where a prior audit is under appeai, the 
Board will hegin the current audit by examining areas that are not affected by the 
outcome of an appeal." 

Interested parties commented that it is unreasonable to conduct an audit when a significant amount of 
time and effort might be saved resulting from the outcome of an appeal or audit in prom. Many times 
when an older audit is concluded, the taxpayer and theauditor will agree to apply the results of theaudit 
to future periods. This practice saves resources for both the taxpayer and the state. In otber cases, the 
audit involves a significant legal issue that the taxpayer believes can be resolved by the A p W  Division 
or the Board. Again, the effect of proceeding with the subsequent audit will be to push through an audit 
even though with a reasonable wait period, the subsequent audit could be resolved without a substantial 
outlay of time and money on both the part of the state and the taxpayer. 

Staffbelieves that it is generally better not to delay audits, as it is more difficult for taxpayers to provide 
older records (changes in the taxpayer's recordkeeping software, aocounting staff, and record storage 
systems are more likely as time passes). It is also more difficult for taxpayers to support non-taxable 
transactions with third parties: the l o w  an audit is delayed. For example, if a taxpayer sends letters to 
customersto support claimed resale transactions, it is generally easier if the tmnsactions are recent. 
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Proceeding with a subsequent audit also means that areas of the audit not under contention can be 
verified as accurately reported or determined if underreported. The taxpayer will also know the amount 
of the possible liability for audit areas under dispute. In this way, taxpayers can pay the liability they 
agree with and decide if they want to pre-pay any disputed liability to stop interest kom accruing. This 
may be particularly important in appeal cases where it may take several months or even years to resolve 
the case. 

Staff agrees that audits can require a substantial amount of taxpayer resources, and believes that starting 
the subsequent audit field work with areas unaffected by the outcome of the prior audit or appeal may 
alleviate some of interested parties concerns, as the issue may be resolved before the subsequent audit is 
completed. Staff would also like to note that accounts are not routinely assigned for subsequent audits., 
accounts are selected and assigned after consideration of many factors. When reporting errors are found 
in an audit, the account is generally selected for the next audit period to ensure that those errors were 
corrected. If an error still exists, the auditor may be able to use a percentage of error developed from the 
prior audit to estimate liability in the current audit. Procedures for the use of prior audit percentages are 
included in Audit Manual section 0405.33. Separate from the proposed regulation issue, the Sales and 
Use Tax Department will issue a policy memo to remind and encourage audit staff to use prior audit 
percentages whenever the situation qualifies and the taxpayer agrees. 

Although interested parties commented that beginning subdivision (c)(4) with the word "generally" could 
result in inconsistent application and excessive auditor discretion, staff added the term so that the 
provision to not hold a subsequent audit in abeyance is not absolute. That is, staff could hold the start of 
a subsequent audit when both the tax pa ye^ and staff agree. However, staff believes the decision whether 
to hold or proceed with a subsequent audit is the responsibility of Board audit staff. 

Information/Document Request (IDR) process. Proposed Regulation 1698.5 includes an IDR process 
to be used when the taxpayer is unresponsive to the auditor's verbal requests for records. The auditor has 
the discretion to determine response times for verbal requests. Currently under development, IDRs are 
Board forms used to request single or multiple documents from the taxpayer (see Exhibit 3). The IDR 
process includes sending an initial IDR, a second IDR, and a formal notice and demand to furnish 
information. This process is similar to the record request process included in current Audit Manual 
section 0401.25, except that it includes timeframes for IDR responses. Staff believes incorporatingthese 
timeframes formalizes the existing process and will improve the consistency in how records are 
requested. The IDR process allows taxpayers the following number of days to provide records (unless a 
period of the audit will expire under the statute of limitations): 

30 days for the first IDR, 
15 days for the second IDR, and 
15 days for the formal notice and demand before staff may issue a subpoena for records or issue 
a determination based on an estimate. 

The process also provides that any response other than full compliance with the initial JDR will be 
reviewed by the District Principal Auditor who will determine the course of action to be taken in 
response to any issues raised by the taxpayer. When an auditor receives records in response to an JDR, 
the auditor will have 30 days to notify the taxpayer whether the documents provided are sufficient or if 
additional information is needed. 
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Some interested parties commented that a 30-day response time for an IDR is not reasonable. Much of 
the audit fieldwork is centered on reviewing thousands of transactionsthat have occurred duringthe audit 
period -even on a statistical sample basis there are numerous transactions to be reviewed anddocumeats 
to support the transactions. The proposed process ignores the detailed nature of a sales and usetaxaudit. 

Staff notes that the JDR process is only used when the taxpayer does not respond to verbal requests for 
mrds. Auditors and taxpayers are expected to work cooperatively to allow the taxpayer suEcient time 
to provide records before the IDR process begins. 

Audit Findings Presentation Sheet (AFPS) Process. Also under development, AFPSs are h a r d  forms 
used to present staff's findings for each area of the audit as it is completed (see Exhibit 4). The audit 
working paper lead and subsidiary schedules will be attached to AFPSs; comments on the AFPS forms 
do not take the place of verifimtion comments on audit working papers. The purpose of the AFPS 
process is to keep taxpayea informed about, and document,the status of the audit as it proceeds. 

Taxpayerswill generally have 30 days fbm the date the AFPS is provided to indicate whether they agree 
or disagree with the proposed fmdings and to provide additional information to rebut the findings if they 
disagree. The proposed regulation e x p b  that a taxpayer's apmnent with the audit &dings on the 
AFPS does not preclude the taxpayer fbm protesting or appealingthe issues at a later date. As a general 
rule, within 30 days of receiving the additional information, the auditor will notify the taxpayer if an 
adjustmentto the audit is warranted based on the informationprovided. 

Interested parties commented that the AFPS provision seems to require the taxpayer to formulate a 
defense during the course of the audit which might impact a subsequent appeal of the audit after its 
c l o m .  Taxpayers need time to consult with legal counsel and gather necessary i n f o d o n  befope 
fczrmulating a position with respect to certain portions of the audit. The AFPS also appears to be 
duplicative of the audit working papers, and seems to conflict with the taxpayer's right to respond to the 
total audit determinationat the close of the audit. 

Staff believes that combined with routine audit status conferences, the AFPS processwill keep taxpayers 
informed and documentthe status of their audit. By making taxpayers aware of possible liability during 
the audit rather than at the end of the audit, taxpayers will have more time to provide infomatien that 
rebuts the audit fmdiigs. Taxpayers sre also provided an earlier time to pre-pay audit liabilities they do 
not dispute. 

Duty of Board staff to request Infowntion. Auditors must request records in order to ascertaia 
whether the correct amount of tax was reported. Interested parties expressed concerns that earlier 
versions of the proposed regulation did not protect taxpayers fram overreaching auditors, ialuding 
auditors who want directaccess to the taxpayer's computer systsm. Interested parties also recommended 
that the proposed regulation specBcally address the issue of providing electronic records in the format 
determined by the Board. 

To address these concerns, staff added a definition of "records" [subdivision (a)@)] referring to the 
records required in Regulation 1698,Recordr. Staff also revised subdivision (b)(4)(C) to refer to 
Regulation 1698 and to explain thatstaff will work with the taxpayer to resolve difficultiesthe taxpayer 
may have when respanding to Board informati~nrequestst includig the use of satisfactory alttvnative 
sources of information. Staff does not believe a specific provision is needed in proposed 
Regulation 1698.5 for electronic records as Regulation 1698 already ad- machine-sensible 
(elwtmnic) records. With regard to d i i  access to a taxpayer's computer system, staff added 
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subdivision (b)(4)@) to provide that staff will not directly mess  a taxpayer's computer system if the 
taxpayer objects to such accessexcept in the case of a searchwarrant. 

Duty of taxpayer to make records available for photocopying or scanning. Subdivision @)/5)(C) 
pmvides that the Board may q u i r e  the taxpayer to provide photocopies, or make avail* for 
photocopying or scannin& any specific documents requested by the Board that relate to que&oned 
transactions. Staff included this provision since including copies of questioned invoices, mi le  
certificates, contracts, ete. in the audit working papers can be useful in showing why a nontaxable 
transaction was disallowed. 

Interested parties explained that some taxpayers may have legitimate business policies to forbid any 
scanned or photocopied documents from leaving the business premises. These reasons could include 
contradud obligations or national security obligations imposed by federal agencies. In response to this 
concern, staff revised its proposed language to provide that taxpayers may be required to make w r d s  
available for photocopying or scanning, unless otherwise prohibited by federal law. Staff notes, 
however, that the taxpayer may still have to make these m r d s  available for sW's review in order to 
support a non-taxabletransaction. 

Duty of taxpayers to provide adeqoate resources. Subdivision (b)(5)(B) provides that taxpayers have 
the duty to provide adequate resources in order to adhere to the timelines provided in the auditplan. This 
provision mirrors subdivision @)(4XP),which provides thatBoard staffhas the duty to provide adequate 
r e s o ~ sto adhere to the t ime l i i  in the audit plan. Staff added these provisions to show that audits ate 
a cooperativeeffort requiring resources from Board staff and taxpayers. 

Some interested parties commented that the Revenue and Taxation Code requires taxpayers to make 
records available for review, not that taxpayers make employees available to help auditors complete &sir 
assignments on time. Outside of the customary communications between taxpayers or rep 
and auditors that have always been part of the audit process, the Boatd is not (and should not bc) 
empowered to require a taxpayer to commit staff to an audit for any purpose. A government ageneydoes 
not have the authority to tell a taxpayer how many employeesthe taxpayer's .tax department shoutdhave 
and what they should be working on. 

Again, staff believes audits me moprative efforts and the regulation should reflect that both &and 
taxpayers have the duty to meet the agreed upon timehnes. 

Loeation of audits. Subdivision (cX1) provides that audits generally take place where the tzwpayer's 
books and records are maintained, usually the taxpayer's p b  of business. Taxpayers can request thst 
the audit take place at a different location, however, it is the taxpayer's responsibility to provide all 
requested records at that location, The subdivision explek that reasonable requests to move maudit to 
mother location will be grautd unless Board staff determines the move will significantly delay the staa 
or completion of the audit, or the Board does not have adequate resources available to conduct the audit 
at the requested location. Staff included this provision to prevent unnecessary delays in the audit or 
situationswhere requested changes ib locations may only impede the progress of an audit. 

Some interested parties expressed concesn that the proposed provisions are a step backward from the 
existing practice which allows taxpayers to determine the location of an audit if adequate bmh pnd 
records are provided to Board staff at that location. Thg provisions give too much discretion to Board 
M t o  deny taxpayers the ability to undergo an audit at the taxpayer's most convenientlocation. 
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Staff disagrees, asthe reasons for notgranting therequest are explained and narrow in scope. 

Audit plan. Subdivision(c)(8) provides that an auditplan is required on all auditsand that the audit pian 
documentthe areasunder audit, the audit procedures, and theestimated t i m e b e s  to comgietetheaudit. 
The audit plan is to be d i s c W  with tde taxpayer and a copy provided at the beginning of the audit. 
The plan should be signed by the auditor and the taxpayer to show a commitment by both paaies that the 
audit will be mnducted in the manner discussed. Changes to theplan may oocur if the auditor discovers 
a previously unknown &a requiring review, or determines that a taxpayer needs a d d i t i d  t h e  to 
provide tecards or information about questioned tmnsacti011~. If the original audit plan is mended, the 
auditor will provide the taxpayer with a copy of the amended plan. 

Some interested parties contend that it should be made clear that the audit plan is not binding and the 
taxpayer is not compelled to agree with it. The use of theword "commitment" causes concern that the 
auditplan may be used to force a taxpayer into an unfavorable audit methodology. Taxpym should not 
be compelled to agree with the plan or proposed methodology; a signature should indicate only that the 
taxpayer has read and understands the plan. 

Again, staff believes that having taxpayers sign the audit plan showsthat audits are a cooperativeeffort 
between Board staff and taxpayers. 

Waiver of Limitation. In response to interested party comments about the waiver of limitation approval 
piucess, staff added subdivision (bX3) to explain the purpose of a waiver of l i ta t ion and when auditms 
should q u e s t  the taxpayer sign a waiver. The subdivision includes s@s current policy req- that 
upervisory approval of the circumstanceswhich necessitated the q u e s t  for the waiver is doeummtpdh 
the audit before the waiver is presented to the taxpayer for signature. In further response to 
paay concerns, staff added a new policy requiring; approval by the D i c t  Principal Adtor, be 
documented in the audit before the waiver is presented to the taxpayer for signature, if the extension of 
the statute of litations totals two years or more. 

Third party information. Interested parties commented that they want to ensure that auditas do not 
apply the proposed regulation to third parties who may hold infonnatiion relevant to the audit of another 
taxpayer%but who arenot themselves under audit or examination. 

Staffsproposed regulation explains general audit procedures when a taxpayer is under audit However* 
staff does not believe the regulation should be revised to excludethird parties who may hold i n f m o n  
relevant to a taxpayer under audit. Government Code section 15618-givesthe B o d  the authority to 
examine books, accounts, and papers of all petsons required to report to it, or having knowledge of the 
affairs of those required to report, Board staff routinely requests information h m  third pwties far 
collection or audit purposes, 

VI. Alternative 1 - Staff Recommendation 
Staffrmommends the Board approve and authorize publication of Regulation 1698.5, Audit Precedwes, 
as proposed in Exhibit 2. St& ha8 the duty to develop the most efficient audit process given our limited 
r e s o w .  Staff believes that incorporathg general audit p d t w e s  into a regulation will help staff meet 
this responsibility. The proposed regulation formalizes mud expectations and documents the audit 
process for taxpayers and Board M. 
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A. Description of Alternative 1 
Exhibit 5 includes a flowchart and timeline showing the general audit process. Proposed Regulation 
1698.5 includes: 

The requirement that a detailed audit plan is prepared for all audits; audit staff shall develop an 
audit plan that strivesfor the completion of the audit within a two-year timehme; 
An IDR process when the taxpayer does not provide records in response to an auditor's verbal 
requests for information; 
An AFPS process to inform taxpayers of proposed adjustmentswhen an area of audit work is 
compietedjand 

That in general, the Board will not hold in abeyance the start of an audit pending the conclusion 
of an audit forprior periods or until an appeal of a prior audit completesthe appeal process. 

B. Pros of Alternative 1 

By formalizing audit procedures in a regulation - rathw than revising the Board's Audit Manual -
the procedures are clearly intended to guide Board staff and taxpayers. Providing consistent 
definitions and procedures allows people with various levels of expertise to navigate through 
complex audit processes. 
Regulations are more acessibte to the public thanthe Board's Audit Manual. 
Communication between Board staff and the taxpayer is improved through the audit plan, status 
conferences,and AFPSs. 
improvements to the audit process may lead to the timelier resolution of audits, potentially 
ducing audit interest accruals. 

C. Cons of Alternative 1 
Interested parties believe the regulation's imprecise language will lead to inconsistency in how 
taxpayers are treated and disputes over how to interpret terms. Furthermore, as a possible outcome of 
these disputes, a perceived failure of Board staff to follow the regulation could result in litigation to 
resolve the disputed interpretation and to compel the Board to follow the regulation. 

D. Statutory or Regulatory Change for Alternative 1 
No statutory change is required. However, staffs recommendation does require adoption of a new 
regulation. 

E. Operational Impact of Alternative 1 

Staffwill notifjr taxpayers of the new regulation through an article in the Tax Information Bulletin 
(TIB) as well as offer taxpayer outreach seminars. Staff also intends to prepare guidelines of best 
audit practices and provide training to all field audit staff and supervisors. The procedures will also 
be incorporated into the Board's Audit Manual, publications, and training materials. 
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F. AdmWtstrativeImpact of Alternative 1 

1. Cost Impact 
The workload associated with publishing the regulation, the TIB, and the best audit practice 
guidelimes is considered routine. Any corresponding cost would be absorbed within the Borud's 
existing budget. 

2. Revenue Impact 
None. See Revenue Estimate @hibit 1). 

G. Taxpayer/CustomerImpact of Alternative 1 

Staffbelieves the overall impact on taxpayers will be minimalas many of theprocedures are a h d y  
in the B o d s  Audit Manual. New procedures are designed to improve communication with the 
taxpayer and improve audit eEciemy. Resolving audits more quickly may d t in saving m y m  
interest on audit assessments. 

As explained in the Discussion section, interested parties believe s e v d  of the procedures will be 
difficult for taxpayers to comply with, an8 are a step backward from current policy. 

H. Critical Time Framesof Alternative 1 

a 
Implementation will begin 30 days following approval of the regulation by the State 0 % ~of 
AdministrativeLaw. 

VII. Other Alternatives 

A. Dmription of Alternative2 
Do not approveproposed Reflation 1698.5, 

B. Pros of Alternative2 
Most of the procedures in the proposed regulation could be added to the Board's Audit fv&n&. 
Consequently, the regulation could be viewed asunnecessmy. Not promulgating the re&&on awuld 
avoid interested parties concerns regarding the regulation. The Board would also avoid theworkload 
involved with processing and publi~&ingthe regutatton. 

C. Cons of Alternative 2 
Staffbelieves incorporating procaium into a regulation will result in a higher level of un-ding 
and compliancethan ifthe procedures were includedin theBoard's Audit Manual. 

D. Statutory or Regulatory Change for Alternative2 
None. 

E. OperationalImpact of Alternative2 
None. 
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l F. Administrative Impact of Alternative 2 

1. Cost Impact 
None. 

2. Revenue Impact 
None. 

G. TaxpayerICustomer Impact of Alternative 2 
None. 

H. Critical Time Frames of Alternative 2 
None. 

PreparerIReviewer Information 

Prepared by: Tax Policy Division, Sales and Use Tax Department 

m ~ u r r e n tas of: November 2,2009 
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REVENUE ESTIMATE STATE OF CALIFORNIA 
BOARD OF EQUALIZATION 

Pro~osedregulation for audit ~roceduresin general 

Alternative 1 -Staff Recommendation 

Staff recommends the Board approve and authorize publication of Regulation 1698.5, Audit 
Procedures, as proposed in Exhibit 2. Staff has the duty to develop the most efficient audit 
process given their limited resources. Staff believes that incorporating general audit procedures 
into a regulation will help staff meet this responsibility. The proposed regulation formalizes 
audit expectations and documentsthe audit process for taxpayers and Board of Equalization staff. 

Alternative 2 -Other Alternative Considered 

@ Do not approve proposed Regulation 1698.5. 

Background,Methodology, and Assumptions 

Alternative 1 -Staff Recommendation 

Staff believes that incorporating general audit procedures into a regulation will help staff meet 
the responsibility for developing the most efficient audit process given their limited resources. 
The staff recommendation contends that the new regulation formalizes audit expectations and 
documentsthe audit process for taxpayers and Board staff. 

There is nothing in the staff recommendation that should necessarily impact sales and use tax 
revenue. However, to the extent that a regulation would be more authoritative than an Audit 
Manual in ensuring more timely completion of audits and refund claims, there could be an 
uncertain impact on sales and use tax revenue. That is, incorporating procedures into a 
regulation may lead to records being provided sooner, allowing for an earlier resolution of an 
audit. If the documents or information requested indicated that a taxpayer over paid his or her 
tax obligation, the resulting refund would be accelerated; the taxpayer would benefit h m  the 
discove~yand the Board may pay less in credit interest. Conversely, if the Board discovered that 
the taxpayer failed to pay its sales and use tax obligations, the resulting earlier determination 
could mean acceleration in collections; the taxpayer would have a potential savings in debit 
interest. 
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Revenue Estimate 

Alternative 2 -Other Alternative -do not revise Reeulation 1698.5 

There is nothing in the alternative 2 that would impact sales and use tax revenue. 

Revenue Summary 

Altemative 1- staff recommendation should not necessarily impact revenue; nonetheless, to the 
extent that a regulation would be more authoritative than an Audit Manual in ensuring timely 
resolution of audits and r e h d  claims, there could be an uncertain impact on sales and use tax 
revenue. 

Altemative 2 -alternative2 does not have a revenue impact. 

Preparation 

Mr. Bill Benson, Jr., Research and Statistics Section, Legislative and Research Division, 
prepared this revenue estimate. Mr. Robert Ingenito, Chief, Research and Statistics Section, 
Legislative and Research Division and Mr. Jeff McGuire, Tax Policy Manager, Sales and Use 
Tax Department, reviewed this revenue estimate. For additional information, please contact 
Mr. Benson at 916-445-0840. 

Current as of November 2,2009. 
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fa) DEFINITIONS. 

(1) BOARD. For the ~ u r ~ ~ s e sof this reaulation. 'Board" refen to the Board of Eaualiition. 

121 PRE-AUDIT CONFERENCE. A meetino belwmn the taxaaver andlor the tmaver's 
rwregentativa or degiana t ed e m~loveeand Board staff ~ r i wto the omina  confWence to d i i  the

Itv and d u s t i o n  of rewrds, lnoludlna electronic records. This meetina mav occur several 
months before the omina conferencewith Board staff. 

w i n  thefeld auditwork. 

(41STATUS CONFERENCES. Meetinas between the MXmver andlor the taxoaver's rea-ntatiw 

proaw of We audit 

151WIT CONFERENCE. The rneetina between the tamver and/or the taxmver's re~resentativeor 
desianated em~loveeand Board staff at the conclusion of the audit to discuss the audit findinas. 

16) INFORMATION/DOCUMENT REQUEST 1IDR1. A Board form used to reauest sinale or multi~lg 
qocurnents. data. and other information from the tamaver under audit. An IDR will b issued when the 
m v e r  fails to wovide records in resoonse to verbal reauests. An a i eaaement letter, which is 
gsed to confirm the start of an audit or establish contact with the taxDaver%t an IDR. 

(7)AUDIT FINDINGS PRESFNTATION SHEET (AFPS). A Board form used to resent the staff@ 
findim for each area of the audit a$ it is com~leted. The audit workina Dawr bad and subsidiary 
sohedules are attached to the AFPSs. 

Reaulatiin1696, 

(a) DAY. For the Durwses of this reaulation. *daV means calendar day, 

[bl GENERAL. 

The Board has a dutv and an obliaation to utilize its audt resources in the most &e&ve and efficiint 
manner ~ossible.This reaulation KmvMes taxaaven and Board staff with the necessevv a r o c e d ~and 
guidance to hilitate the efticient andtbnelv com~letionof an audit. The redationalso wovides for 
aaoro~riateand timelv communication belween Board staff and the tamver of reauests. aareementS, 
and exwctatiins related to an audit. 

(1) The aurpxa of an audit is to efkbnthr determine whether or not the amount of tax has been 
remrted correctlv basedon relevant BtaMes, reaulations, and case taw. 

12) The audit of a kmaver's rem& shall be coma nt time to oermit the issuance of a 

with ~otentiall~abllitvshall be c0mDletedbl sufficienttimariDr to the exrrimtionof the statute of limitations 
to allow for the issuanceof a determinatbn, unless the @Waver consents to extendthe ~eriodbv slaning 
a waiver of limitation. 
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(3) Waiver of Limitation. A waiver of limitation thaf is siclned bv the W&aYBr orbr to the s t a w  
miration date extends the Deriod in which a Notice of Determination or Notice of Refund mav be issued. 
Auditon shall reouest taxoavers sian a waiver of limitation when there is sufficient information to indicate 
that an understatement or overstatement exists. but there is insumcient time to wmolete the audit befom 
the exniration of the statute of limitations. The auditor should also reauest a waiver be sianed when q 
$xDa er u

Suoewsw i a DD 
mval of th e circumstances which ch '& ted  the reaues t for the waiver wiU k
dacurnented in the audit before the waver 1s oresented to the taxoaver for sianskire. If the extension of 

fhe statute of limitations totals two ears or more. aooroval bv the DisMd PrinciDal Aud~tor will be 


e 

141 Dutv of Board Staff. 

(A)ADDIv and administer the relevant statutes and regulations fairlv and consistentlv reaardless of 

whether the audit results in a deficiencv or refund of tax. 


IB) Constder the materialii of an area beina audii .  Audi decisions are based on Board staff? 

determination ofthe amount of a ~otential adiustment balanced aaainst the time reauired to audit the arm 

a m 


(C) Make information reauests for the areas under audit as orovtded in Reautatfon 1698. The 

wditor will exdain whv recordsare belna muested when asked to do so. The auditor will also work with 

the taxDever to resolve difficulties a texoaver has when resoond~na to Board infomat~on reaue&. 


a 
includina the use of satisfacto~ alternative sources of information. 


(D) Do not diredlv access the tax~ver's cornouter svstem if the taxoaver obiects to such accesg, 
exceot in the case of a search warrant. 

(E) Provide an audit olan to the taxmver as arovided in subdivision lcI(8) of this reaulatiin. 

~& F h to . elin 

pursuant to subdivision (c)(8) of this reaulation. and omvide the resources to do so. 


IG)K e e ~the taxoaver aoorlsed of the status of the audit thmuah status conferences and AFP* 

H In t

(1) Coov taxPavers le.a., ownen. Partners, or comorate o f f i r s l  on all Board wrreswndencq 

(K) Inform the taxoaver of the audii omcess. taxaaver's riahts, and aoDeal riahts at the beclimniu 

of the audit. 


15) Dutv of Tsxoavers. 

A Main in s. T i 

bv Rexrulation 1698. 


B Provid rds ' d i  

in the oriainal audit plan. or in the audit dan as amended oursuant to subdivision (cM8) of this reaulation; 

jlnd wovide adeauate resources to do so. 


IC) Make records available for ~hotoco~vino or scannina. The Board mav reauire the taxoaver to 
p ' h nina. an ' e documents reaues 

e

1 


D
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bv the Board that relate to auestioned transaction(s) if necessaw to determine the correct amount of tax, 
unless otherwise Drohibiied bv federal law. 

(6)ADDlication of Timeframes. The trmeframes in this reaulation are intended to provide for an orderly 
process that leads to a timelv conclusion of an audit and are not to be used to prevent or limit a tax~aveh 
riaht to ~ W i d einformation. 

(A\ Some AFPSs can be reswnded to in less than or more than the timeframe sDecified in this 
reaulation. The auditor has discretion to adiust this timeframe as warranted. 

(6) Due dates for resoonses to lDRs and AFPSs shall be within the statute of limitations a~dicablg 
to the audit Auditors will consider late reswnses to IDR8and AFPSs, provided a oeriod of the audit will 
not emire due to the statute of limitations. 

(C) The timeframes orovided in this reaulation will have no effect on the statute of limitations as 
provided bv the Revenue and Taxation Code or an anv remedies available to the Board or riahts of t h ~  
WDaver. 

&)AUDITS, 

(1) Location of Audit. Audits aenefallv take dace at the location where the taxmver's oriainal book. 
words, and source docu ments relevant to the audit are maintd~ned. which is usuallv the . .moal olace of business. A reauest to conduct the audit at a diierent location shall include the 
reasonfs) for the reauest. It is the taxoaveh reswnsibilitv to provide all reauestad words at that 
location. Reauests will be aranted unless Board staff determines the move will sianificantlv delav 0x2 
start or cornoletion of the audit, or the Board does not have adeauate resources avaiiable to conduct the 
audit at the reauested location. a If the taxoaver omrates out of a ~rivate residence. or has a small offrce or work environment that will not 
accommodate the auditods). Board staff mav reauire the m r d s  be brouaht to a Board office or 
taxoaver's representative's office. If the audit is conducted at a Board office. the tamaYer will be w o v w  
.a receiot for records, 

121 Multiple Reauests bv TaxDavers to Chanae the Location of an Audit. After an inial reauest to 
#tanae the audit location has been aranted bv Board staff. anv subseauent reauests for location chaw@ 
in the same audii wid shall be made in writina and include the mson(s) for the reauest. The@ 
~~bsec l~en t  Amoval of these reauests is st thereauests will be considered on a case-bv-case basis. 

discretion of Board staff. 


(3) Site Wsrtafins. Reaardless of where the audlt takes place. Board staff mav vislt the taxoavw's 
place of business to aain a better u n w n d m a  of the busin& m t i o n s  Ifor exam~le. a ~Imtt w r  to 
yndemnd a manufacturina ~ r o c ~ ~ l c i .or a visit to a restaurant to observe seatina M t i e s  or volume of 
business), Board staff mav not visit secure areas. or areas that are reaulated bv the federal aovernment 
where fderal securitv clearance is necessaw. unless authorized bv the heoaver. Board staff aeneralty 
will visit on a normal workdav of the Board durina the Board's normal business hours. 

(4)Time of the Audit. Board staff will aenerallv schedule the freld audit work for full days durina normal 
workdays and business hours of the Board. The Board will schedule audits throughout the vear. without 
reaard to seasonal fluctuations in the businesses of taxoayfws or their re~resentativea. However, the 
Board will work with tamavers and their rementatives in scheUulina the date and time of an audii to try 
to minimize anv adverse effects. 

Generallv. the Board will not hold in abevance the start of an audit oendina the conclusion of an audit of 
orior M o d s  or oendina completion of an a ~ w l  audit wrrentlv in the Board'sa m I s  wocess.of a ~ r io r  
]n cases where a prior audit is under awl.the Board will beain the current audit bv examinin0 areas 
that are not affected bv the outcome of the a~mal .  

(5)Pre-audit Conference. Taxoavers (e.a.. owners. oartners. or cor~orate officers) shall be invited and 
bncouraaed to attend the re-audit conference. On audits where electronic records are involved, the 
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p ~ ~ d ' scomwter audit sowlalist shall oarticimte in the ore-audii conference and the taXDaver's 
gio~rooriateinformationtechnolwv staff shall be invitedend encouraqedto attend. 

pp e r  di g g ~

jssues. data transfer D~OCBSS,verification of data. securihrr af data. timefremes for fumishinamd revknving 
r e d s .  and thename of the Derson deshnated to receive IDRs. 

161ODenina Conference. Taxnavers fe.a.. owners. mrtners. or wmorate o m )  shall be invited and 
encouraaed to a md the openina conference, whether or not the m v e r  has authorired another twQ 
to rewesent them. Durina theo wnina conference. the items to be discussed include, but are not l i m m  

of Mure audit antmin&nents. At the w i n a  conference. the auditor shall omvide in writirm, the namg 
and telenhone numberof the audiisuoervisor. and anv Boardstaff assianed to Me audit team. 

r 7 C i s  r R  n .  T nt clai d at th q
Jminnina of the audit. A d i m  for g r n d  that is oresented near the conclusion of the audii mav be 
gddressed seoaratelvso asnot to debv the timehr cornoletion of the current audit 

P i n .  l u i  8 
gnder audit, the audit o m u r e s .  and the estimated timeframes to com~leteMe audjt. A mvfulk 
mouoht out. but flexible audi Dlan reauirsgadvance olannina and a DrODer ovwiew of the assianment taq 
,q whole. To facil'hete the timelv and effh3ent cornoletion of an audit. Board staff shall dev e b  an audft 
plan that strives for thecomoletionof theaudit within a two-weer timelhrne wmmencina wlth thedate of 
the i n n ' in 
a much shorter timafreme and others mav reau ire a wriod bevondtwo vest$. Nothina in this subdivisro~ 
es II n e i a
fsho r timefra no limit t

An audit ~ l a nis reauiredon all audits. The audii~ k nshall be d i i with, and a coov omvided to. the 
@xm er at the o ni feren r n v' 
records. within 30 davs from theomlna  mference. Theaudi ~ I a nshould be started bv the audftor anQ 

willi be con u ' i 'on m
plan 'delin r 
as m n t e d .  Ifthe oriainal audit olan isamended. the auditw shall mvide the&mawwith a waifof 
the amended obn. 

represent them. Status conf e r e m  should be held throuahout the audit to discuss Me sZahis of thg
9 ' IDR n FPS nd re m 
timeframes as outlined in the audit olan. 

(10)Record Reauests. 

(A) Verbal Reauests. Before auditors oroceed with the IDR Drocess. tamavers shall be allowed to 
com~lvwith verbal reauests for recocds. When Bogrd staff is unable to make verbal contad with the 

r th u i  r m
determine restmnsetimes for verbal reouests. 

When records a n  not Drovided . bv . the taxDaver in resoonmto verbal reauests for informationas reauia 
v R e a u l a t l o n W B )  b of this feclulatlon. the auditor mav Moceed to the IDR 
P u 'n r I limitations. If a 
periodof the auditwill exoire, the Ebard mav issue a detemrination for the exrririna oeriodisl. 

IDR . Th ID
formal notice and demandto furnish information. 

~
i 

1-

s$&

a@

1

1 
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1. Tax~averswill be allowed 30 davs to reswnd to the inittal IDR measured from the date the 
IDR is delivered or mailed to the-texDaver- and the oerson de&m@d bv . the -tax~averat the -- ore-a&& 
m l n a  conference to receive IDR! B. Anv resoonse other than full c o m o l i  M h  the IDR shell b~ 
pvbved bv the District Princioal Auditor who shall determine the course of action to be taken in resoonsg 
fo anv issues raised bv the taxoaver. 

2 . T axuavers WI 'I1 be allowed . .. 15 davs to provide records in reswnse to the m n d  IDR
reauestina the same records as the rnrbal IDR. This date shall be measured from thedate the second
IDR is delivered or mailed to the taxoever and the oerson desianated bv the taxoaver at the Dre-audit or 
~peninaconference receive to 1DRs. 

o 3. I in 30 d f th f n IDR itor will nati y
the taxoaver in writina if the documents mvided are sufficient if additionalinformation Is meded,or if thg 
wditor reauires additional time to determinethe sufficiencv of the records. 

4. A formaI n t c eo i and demand to furnish information shall be issued u wn the t w a ve
failure to furnish the reauested records in r e o m  to the second IDR reauestim the m e  records. ThQ 
$xmver will have 15 dam to ~roviderecords in resoonseto the notice and demand to furnish informatloQ 
before Board staff mav issue a s u b m a  for those records or issue a determination based on 
&mate, unless doina so results in a ~eriodof the audit exolrina under the statute of I imWns. This 
ate shall be measured from the date the notice and demand b delivered or m a w  to the Waver  a@ 

theo m desianatedbv the taxoever at the we-audit or ooenina conference to d e IDRs. 

(11) Audit Findinas Presentation Sheet . audit soon area of the audit . IS 
IAFPS). An AFPS should be used durina the course of thg 

as as each comobted to orovide the taxoaver with the o m a w  
findinas. Taxoavers will be asked to indicatewhether thev aaree or d i r e e  with the ~ f o ~ o s df i n d i m  

d nts

Prwgement to the audit findinas does not aredude the t a m e r  from aooealina the issueis\ at a W. 

As a aeneral rule, within 30 davs of the taxtiaver orovidina additional information in regDonse to an AFPS, 
pw auditor will n o t i  the taxoaver if adiustmen t to the audit is wamted based on the hhm&b~!
provided. 

(121Exit Conference. Tgxo~vemte.0.. owners. ~artners~or cormrate officm)shall be invited an(l 
ed to attend the exit confereoce.whether sr not the taxoaver h-zed anottw g&& 

* ri n xit r8 not lim' 
BXdan- ' n  0f the audit findinas, the audit schedules, the review orocess. how to o r m v  a liabilitv. and 

The auditor shall orovide the taxoaver and the !waver's rewesentativewith a comolete coov of the audit 
workina w oers. includina verificat0' n comments, which emlain the basis for the audl frodinas. 

fih it fi din

gnd DFocwlures. A coov of anv audit wwMna o a w  adiusted as a result ofthe review omass shall be 
providedto the taxriaver. 

-

q 
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Draft IDR Form 

STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION 
M.mdMboa Add-
D m d  OflceAddress 
mXde%.m.FAX m-m-xm 
Wwwboecagov 

INFORMATION1DOCUMENT REQUEST 

-TO: Date: 
Taxpayer: 
Case ID Number: ,,...! 1
Account Number: ,!-~ 8 ' 1j in. 

j / " j  
Audit Period: 

z$ 
' i  

+r$ 
,: - $*< 

5 .j5 i: 3."; 
:,:

C~ . $  1. 
FROM: ; :., .: 

*, h
Auditor: TelaPhnd. 1i 

F&: 
: i 4L.3Office Making Audit: 

' ;  
i i 

;/ 
i 

.?%. i, $

/ 
,.< $ i 1 ; c I

Request 
,I.' 

,,,;,*$
2 

,-"'"', 
.<a 

' 2 3 ..4 
9. x ," '>, i i +\,A"+,'

1 u.- Y . 1 ,i i
No. ,.yl 'il "i t c iI i : :

Due Date to Respond: <".' 
,. .. .. ..

\ j  i
i i., i i' " ! , i  , 1 

. . . . i i  Lz4
~ e ~ u e s t e d~ n f o r m a t i o n l ~ o c ~ ~ e ~ t s :/. 4 

i / 
: b.+.
3

;%&/%
! 

" i t ,i 
: . i / j :

j / j "...,.." . . 

(Example: Chart of accoGts, ' ien&aJ. fedber,. bales journal, and accountspayablejournal for the 
audit period noted above.) 

: : : j ,... 
. . : . -.,: : . .... ....

Hitorv Section 

Verbal Reauest: 
Verbal request for this information was made on [date] with due date of [date]. 

P
(Example: Chart of accounts and general ledger were provided on [date].) 

BOE-IDR-1 

-
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Taxpayer: 
Account Number: 
Case ID: 

First Written Request 
Initial IDR# [number] issued on [date]with due date of [date] 

Second Written Reauest 
Second IDR# [number] issued on [date] with due date of [date] 

Formal Notice and Demand 
A formal demand was issued on [date] with a due date of [date]. 

Historv of IDRs 

IDR Status DueDate 
Initial IDR dxxlxx 
No response from taxpayer. Issued second I1 xxlxx/xx

and Demand 
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AUDIT FINDINGS PRESENTATION SHEET (AFPS) 

AFPS #: AUDIT FINDINGS FOR: (Exmule: Disallowed Claimed Sales for Resale) 

Date: 

The a~lftt~ndings~rese1st:6~ md meare th6'daor3propored m m m n M o n  for deternr~l~dion 
subfict t o w h e r  review. $gre& to the audr'tfindingsdoasno$ preclude the f ~ ~ J ; a n t  
apal ing the isw(s) at a&t&i idate. 

Tmpqyersmay useaKditpre-pentform BDE-2 fat ony tiF4edwing the audit t w  wtrh torxly 
all orpart oftha propased audit liabilify. AAdvlncepgment qfths tarportion wflIstap the a c d  
ufinterwr; however, it will not a&ctyour right to appealpartions ofrhe asldit wifh which you do 
nof agree, 



Issue Paper 09-005 Exhlblt 4 
DraftAPFS Form Page 2 of 2 

LAWMEGULATION SECTION: 

AUDITOR'S POSTION: 

TAXPAYER'S POSITION: (If you do not agree, please state your reason and attach the necessary documentationto 
"upportyour position.) 

Signature of Taxpayer: 

Date: 

Signature of Taxpayer's Representative (if applicable): 

Date: 



AUDIT PROCESS 


(mnt tmm page3) J 
Contact TP to schedul 

opening mnfRence - se 
engagement[-
I for opening 



AUDIT PROCESS 


' Available 
feeds Records 


&&ma 


Held periodically 
mmughoutaudit (In-

monthly on large 

\ section is completed (a.g., sales 1 

I conferenceheid (2 
year bmeframeends) 

I 
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AUDIT - ComputerAudit Specialist (CAS) PROCESS 


Discuss availabilib 

I 
ekironic records; 

auditor makes verbal
. 

a Send initial IDR 

m4 eturn to 

Issue 
S l b ~ o e ~  

records 



Audit Process 

subpoena audlt, tfrecords records wiWAitTf' far rewrds Pmvided and schedule not disasrees 
and hold With TP, lead rev~ews provrded pmvded disoussed 

estimated whxpayer - wlaudd 
auditor, - LL records to w records (with DPA resutts done wnf. w~th team throughout 
verbally the aumt as 
request -verbally provided semons records rf not request done 
Pmvlied. records if 



BOARD COMWTEEMEETING MINUTES STATEOF CALIFORNIA 
BOARD OF EQUAUtATION 

w BOARDOF EQUALIZATION
A*' BUSINESSTAXESCOMMITTEEMEETING MINUTES 

HONOWLEBETTYT. YEE,COMMIT~EECHAIR 
450 N STREET,SACRAMENTO 
MEETINGDATE:NOVEMBER17,2009,TIME: 9:30 A.M. 

ACTION ITEMS& STATUSREPORTITEMS 

Agenda Item No: 1 

Title: Proposed regulation for audit procedures in general 

Should a new regulation be adopted that would outline general audit procedures? 

Committee Discussion: 

Staff presented proposed Regulation 1698.5, Audit Procedums, explaining:the general purpose 
and need for the regulation. Several interested parties addressed the Committee. Some stated 
their opposition to the regulation and preference that the procedures be included in the Board's 
Audit Manual. Other interested parties explained that they were initially opposed to the 
regulation, but have worked with staff on revisions and are now neutral. 

Staff responded to questions from Board Members regarding several provisions of the proposed 
regulation including the handling of concurrent audits, claims for refund presented at the end of 
theaudit, and requests to changethe location of an audit. 

Committee Aetion/Recommendation/Direction: 

Upon motion by Ms. Yee,seconded by Mr. Horton, the Committee approved and authorbad for 
publioation Alternative 1 - Staff Recommendation with revision to subdivision (c)[4) as 
recommended by Ms. ande el' and with the deletion of subdivision (c)(T) Claims for Refund. 
The vote was as follows: 

MEMBER I Yee Leoniud Steel Horton Mandel 
VOTE Y N N Y Y 

There is no operative date, and implementation will take place 30 days after approval by the 
Office of Administrative Law. A copy of proposed Regulation 1698.5 including the approved 
revisions is attached. The approved revisions are identified with tracking marks. 

1 
w!+llrnned texl to the semndparagraphofsuMnr$nn(c)(4) "Gemally,the ward wlU not hold in abeyancathestafi of an 

audn psnding the condwionof an audit of pnu psr(ods w psndinp am- of en appeal of a prior audil amemy 

-
hl the Board's 

appeals pmtas. Incase8when, a prbr audd isunder apped and the audn (bt ihe subsequent periodsis not held 1n abeyance,the 
Boardwill b ~ nthe current audR by examining ares that are not sflsded by theautmme ofthe appsal 
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Diane Olson, Chief 
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Regulation 1698.6. AUDIT PROCEDURES 

Reference: Seclions 7053 and 7054 
Records, see Regulation1688 

(a) DEFINITIONS. 

(1) BOARD. For the purposes of this regulation, 'Board' refersto the Board of Equalization. 

(2) PREAUDIT CONFERENCE. A meeting between the taxpayer and/or the taxpayer's 
representative or designated employee and Board staff prior to the opening conference to discuss the 
availability and production of records, including electronic rewrds. This meeting may occur several 
months before the opening conference with Boardstaff. 

(3) OPENING CONFERENCE. The first meeting between the taxpayer and/or the taxpayer's 
representativeor designated employee and Board staff to discuss how the audit will be conducted and to 
beginthe field audit work. 

(4) STATUS CONFERENCES. Meetings between the taxpayer and/or the taxpayer's representative 
or designated employee and Board staff held throughout the audit to discuss autin issues and the 
progress of the audit. 

(5) EXIT CONFERENCE. The meeting between the taxpayer and/or the taxpayer's representative or 
designated employee and Board staff at the conclusion of the audit to discussthe audit findings. 

(6) INFORMATlONlDOCUMENT REQUEST (IDR). A Board form used to request single or multiple 
documents, data, and other information from the taxpayer under audit. An IDR will be issued when the 
taxpayer fails to provide records in response to verbal requests. An audit engagement letter, which is 
usedto confirm the start of an audit or establish contact with the taxpayer, is not an IDR. 

(7) AUDIT FINDINGS PRESENTATION SHEET (AFPS). A Board form used to present the staffs 
findings for each area of the audit as it is completed. The audit working paper lead and subsidiary 
schedules are attached to the AFPSs. 

(8) RECORDS. For the purposes of this regulation. "records" includes all records, includingelectronic 
(machinesensible) records, necessary to determine the correct tax liability under the Sales and Use Tax 
Law and all recwds necessary for the proper completion of the sales and use tax return as provided in 
Regulation1698. 

(9) DAY. For the purposesof this regulation,"day" means calendar day. 

(b) GENERAL. 

The Board has a duty and an obligation to utiliie its audit resources in the most effective and efficient 
manner possible. This regulation providestaxpayers and Board staff with the necessary procedures and 
guidanceto facilite theefficientandtimaly completionof an audit. The regulation also providesfor 
appropriate and timely communication between Board staff and the taxpayer of requests, agreements. 
and expectationsrelatedto an audit. 

(1) The purpose of an autii is to efficiently determine whether or not the amount of tax has been 
reportedwm?ctly basedon relevant tax statutes, regulations,and case law. 

(2) The audit of a taxpayer's rewrds shall be completed in sufficient time to permit the issuance of a 
Notice of Determination or Notice of Refund within the applicable statute of limitations. Audits of periods 
with potentialliabilityshall be completedin sufficient time prior to the expiration of the statute of limitations 

x~n*n. .m. .mn 

The proposedamendmentscontainedinthis dowment may not be adopted. Any revisionsthat are adopted 
may difier from this text 
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to allow for the issuance of a determination, unless the taxpayer consents to extend the period by signing 
a waiver of limitation. 

(3) Waiver of Limitation. A waiver of limitation that is signed by the taxpayer prior to the statute 
expiration date extends the period in which a Notice of Determination or Notice of Refund may be issued. 
Auditors shall request taxpayers sign a waiver of limitation when there is sufficient information to indicate 
that an understatement or overstatement exists, but there is insufficient time to complete the audit before 
the expiration of the statute of limitations. The auditor should also request a waiver be signed when a 
taxpayer requests a postponement before the audit begins or while an audit is in process. If the taxpayer 
declines to sign a waiver, the Board may issue a determination for the expiring period(s). 

Supervisory approval of the circumstances which necessitated the request for the waiver will be 
documented in the audit before the waiver is presented to the taxpayer for signature. If the extension of 
the statute of limitations totals two years or more, approval by the District Principal Auditor will be 
documented in the audit before the waiver is presented to the taxpayer for signature. 

(4) Duty of Board Staff. 

(A) Apply and administer the relevant statutes and regulations fairly and consistently regardless of 
whether the audit results in a deficiency or refund of tax. 

[B) Consider the materialitv of an area k ina  audited. Audit decisions are based on Board staffs 
determination of the amount of a potential adjustmh balanced against the time required to audit the area 
and the duty to determine whether the correct amount of tax has been reported. 

(C) Make information requests for the areas under audit as provided in Regulation 1698. The 
auditor will explain why records are being requested when asked to do so. The auditor will also work with 
the taxpayer to resolve difficulties a taxpayer has when responding to Board informatii requests, 
including the use of satisfactory alternative sources of information. 

(D) Do not directly access the taxpayer's computer system if the taxpayer objects to such access, 
except in the case of a search warrant. 

I (E) Provide an audit plan to the taxpayer as provided in subdivision (C)(8) of this regulation. 

(F) Adhere to the timelines set forth in the original audit plan, or in the audit plan as amended 
I p~rsuantto subdivision (c)(83 of this regulation, and provide the resources to do so. 

(G) Keep the taxpayer apprised of the status of the audit through status conferences and AFPSs. 

(H) Inform the taxpayer of the audit findings at the exit conference. 

(I) Copy taxpayers (e.g., owners, partners, or corporate officers) on all Board correspondence 
related to theaudit when thetaxpayw has authorized another party to represent them. 

(J) Safeguard taxpayers' records while examining them 

(K) Inform the taxpayer of the audit process, taxpayer's rights, and appeal rights at the beginning 
of the audit. 

(5) Duty of Taxpayers 

(A) Maintain records. Taxpayers have a duty to maintain the records and documents as required 
by Regulation 1698. 

The proposed amendments mntalned In thls document may not be adopted Any revlslons that are adopted 

may d~ffer from th~s text 
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(6) Provide records requested by the Board pursuant to Regulation 1696: adhere to the timelines 
I in the original audit plan, or in the audit plan as amended pursuant to subdivision (c)(8f) of this regulation; 

and provide adequate resourcesto do so. 

(C) Make records available for photocopying or scanning. The Board may require the taxpayer to 
provide photocopies, or make available for photocopying or scanning, any specific documents requested 
by the Board that relate to questionedtransaction(s) if necessaly to determine the correct amount of tax. 
unless otherwise prohibitedby federal law. 

(6) Application of Timeframes. The timeframes in this regulation are intendedto provide for an orderly 
processthat leads to a timely condusion of an audit and are not to be usedto prevent or limit a taxpayets 
right to provide information. 

(A) Some AFPSs can be responded to in less than OI more than the timeframe specified in this 
regulation. The auditor has discretion to adjust this timeframe as warranted. 

(6) Due dates for responses to lDRs and AFPSs shall be within the statute of limitations applicable 
to the audit. Auditors will consider late resuonses to IDRs and AFPSs. . . provided a ~eri0dof the audit will
not expire due to the statute of limitations. 

(C) The timeframes provided in this regulation will have no effect on the statute of limitations as 
provided by the Revenue and Taxation Code or on any remedies available to the Board or rights of the 
taxpayer. 

(c) AUDITS. 

(1) Location of Audit. Audits generally take place at the location where the taxpayer's original books, 
records, and source documents relevant to the audit are maintained, which is usually the taxpayer's 
principal place of business. A request to conduct the audit at a different location shall include the 
reason@.) for the request. It is the taxpayer's responsibility to provide all requested records at that 
location. Requests will be granted unless Board staff determines the move will signiiicantly delay the 
start or completion of the audit, or the Board does not have adequate resources available to conduct the 
audit at the requested location. 

Ifthe taxpayer operates out of a private residence, or has a small oftice or work environment that will not 
accommodate the auditor(@. Board staff may require the records be brought to a Board of fb  or 
taxpayer's representative's office. If the audit is conductedat a Boardoffice, the taxpayer will be provided 
a receipt for records. 

(2) Multiple Requests by Taxpayers to Change the Location of an Audit. After an initial request to 
change the audit location has been granted by Board staff, any subsequent requestsfor location changes 
in the same audit period shall be made in writing and include the reason(s) for the request. These 
subsequent requests will be considered on a case-by-case basis. Approval of these requests is at the 
discretion of Board staff. 

(3) St0 Visitations. Regardless of where the audit takes place, Board staff may visit the taxpayer's 
place of business to gain a better understanding of the business' operations (for example, a plant tour to 
understand a manufacturingprocess, or a visit to a restaurant to observe seating facilities or volume of 
business). Board staff may not visit m r e  areas, or areas that are regulated by the federal government 
where federal security clearance is necessary, unless authorized by the taxpayer. Board staff generally 
will visit on a normalworkday of the Boardduring the Board's normal business hours. 

(4) Time of the Audit. Board staff will generallyschedule the field audit work for full days during normal 
workdays and business hours of the Board. The Boardwill schedule audits throughout the year, without 
regard to seasonal fluctuations in the businesses of taxpayers or their representatives. However, Me 

The proposedamendmentscontainedinthis dowment may not be adopted. Any revisions that are adopted 
maydiirfrom this text. 
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Board will work with taxpayers and their representatives in scheduling the date and time of an audit to try 
to minimize any adverse effects. 

Generally, the Board will not hold in abeyance the start of an audit pending the conclusion of an audit of 

I 

prior periods or pending wmpletion of an appeal of a prior audit currently in the Board's appeals process. 
In cases where a prior audit is under appeal and the audit for the subseauent ~eriodsis not held in 
abeyance, the Board will begin the current audit by examining areas that are not affected by the outcome 
of the appeal. 

(5) Pre-audit Conference. Taxpayers (e.g., w e r s ,  partners, or corporate officers) shall be invited and 
enwuraged to attend the pre-audit conference. On audits where electronic records are involved, the 
Board's computer audit specialist shall participate in the prpaudit conference and the taxpayer's 
appropriate information technology staff shall be invited and enwuraged to attend. 

During the pre-audit conference, the items to be discussed indude, but are not limited to: general audit 
procedures, availability and access of records, computer assisted audit procedures, relevant sampling 
issues, data transfer process, verification of data, security of data, timeframes for furnishing and reviewing 
records, and the name of the pwson designated to receive IDRs. 

(6) Opening Conference. Taxpayers (e.g., owners, partners, or corporate officers) shall be invited and 
e m r a a e d  to attend the ooenina wnference. whether or not the taxuaver has authorized another arb 
to repr&nt them. During ihe &nina confer&ce, the items to be diGssed include. but are not li~;lit& 
to: the scope of the audi, the audit aan, audit processes and procedures, claims for refund, estimated 
timeframes to complete the audii, the name of the person designated to receive IDRs, and the scheduling 
of Mure audit appointments. At the opening conference, the auditor shall provide in writing, the name 
and telephone number of the audit supervisor, and any Board staff assigned to the audit team. 

1 
 (8j3Audit Plan. All audits must be guided by an organized plan. The audit plan documents the areas 
under audit, the audit procedures, and the estimated timeframes to complete the audii. A carefully 
thought out, but flexible audit plan requires advance planning and a proper overview of the assignment as 
a whole. To facilitate the timely and efficient wmpletion of an audit, Board staff shall develop an audit 
plan that strives for the completion of the audii within a two-year timefrme commencing with the date of 
the opening wnference and ending with the date of the edt conference. Most audits will be completed in 
a much shorter timeframe and others may require a period beyond two years. Nothing in this wbdivision 
shall be construed to extend the wmpletion of an audit to two years when it can be completed in a 
shorter timeframe, nor limit the wmpletion of an audit to two years when a longer timeframe is warranted. 

An audit plan is required on all audits. The audit plan shall be discussed with, and a copy provided to, the 
taxpayer at the opening wnference, or when it is necessary for the auditor to first review the taxpayer3 
records, within 30 days from the opening conference. The audii plan should be signed by the audiior and 
either the taxpayer or the taxpayer's representative to show a commitment by b& parties that the audit 
will be conducted as described in the audit ~ l a n  to allow for the timelv wrn~letion of the audi. The audit 
plan is considered a guideline for conducting the audit and may beaimdeb throughout the audit process 
as warranted. If the original audit plan is amended, the auditor shall provide the taxpayer with a copy of 
the amended plan. 

1 (g83 Status Conferences. Taxpayers (e.g., owners, partners, or wrporate officers) shall be invited and 
enwuraged to attend status conferences, whether or not the taxpayer has authorized another party to 
represent them. Status conferences should be held throughout the audit to discuss the status of the 
audit, lDRs and AFPSs, and to ensure the audit is on track for wmpletion within the estimated 
timeframes as outlined in the audit plan. 

The proposed amendments wntained in this document may not be adopted. Any revisions that are adopted 
may differ from this text. 
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I (~RmrdReques ts .  

(A) Verbal Requests. Before auditors pmceed with Me IDR process, taxpayers shdl be allowed to 

COW for records. Wen Board e4df is unahl% to make vedai  conm Mth the
with verbal rewe& 
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-~nsetimasfMmrrlreq-

Mmn mmds are not provided by the trucpayerh raspmeto wbal reque-sts for infwmationae rsguired 

by RseuQtion 1698 and subdivision @X5)@) of this regulstlon, the auditor may pmceed to the IDR 

process unless doing m resub in a psrlod of the audn expaing under the etebrte of limitations. If a 

periodoftheaudit will expire, the Boerdmay lawe a de@mh&m for the expiring pefiod(s). 


(B) IDR Pmms. fhe IDR pma6s irWdmthe lasllame of an initial IDR, a sewnd IDR and a 

formal notice and demand to furnish -nfwmetion. 


l . T ~ m w i l l b e a U a u e d 3 0 ~ t o ~ t o t h e i n i t i a l I D R m e e d f r o m t h e ~ t h e  
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w%nimmfwertw to reabbe IDRs. Any napanse other men full complkurce with the IDR shall k 
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toany issuesraieed by the taxpayer. 

2. Taxpayers will be allowed 15 days to provide records in rsspwrse to the mcmd 1W 

requesIing the same recads aa the initial IDR. Thls date s d l  be mewred M i v ~the date%hewmd 

IM1.mdelivandormsiledtothe~yerandmeperson~ n a t e d b y t h e t a x p a y e r a t t h e ~ o r  

opening corwemetorecalve IpRS 

3. WIthin 30 days of them e r  providing records in response to an IDR, theauditor will notify 

thetaxpayer inwriting if the doaunen$ providedare suftident,if additional information is needed, or ifthe 

auditor requires additional time to deteimine the sufliaency ofthe records. 


4. A (brmal notice and demand to fimiih shfdi be issued upon thg *s 

W u ~ o t o f w n i s h t h e r a q w r s t e d ~ i n ~ ~ t o t h e s a c M x l I D R ~ n g t h e s a m e r e e o r d s . 
the 
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dimate, unlsss doing SO rswb in a period of the audit expiring unUm the aatuts of I ' i  Thk 
dateshanbemaesuredfmmthe~theRaticeanddemandbMwMladtothe end 
Ma- designated by Me taxpayer at thepreaudit or opening owrference to receive ID%. 

auditcrscla~asePchantaofthewditiscanplatedtoprovide~tarpeyermhpmposedaudn 
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7 - -
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generallywithin 30doysofihedate t h e A F P S ~ e s d e 3 i i a t n a i l e d t o t h e ~ , u r  
s Ve, W ae othsrwise provided for in wWlvssion @f[e) of thk regulation.


AWemM to the audit finciiurgs &es not prechlde the taxpayer fronr appealing the issue@) at a later 

date. 


As a general rule, within 30 days of the taxpayerprovidingaddkmml information in respometo anAFPS, 

the auditor will notify the taxpayer if adjustment to the audlt b~ warranted based on the information 

provided. 
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explanation of the audii findings, the audit schedules, the review process, how to prepay a liability, and 
the Board's appeal procedures. 

The auditor shall provide the taxpayer and the taxpayer's representative with a complete copy of the audit 
working papers, including verification comments, which explain the basis for the audii findings. 

(A) Generally, taxpayers shall be given 30 days from the date of the exit conference to indicate 
whether they agree or disagree with the audii findings, unless doing so results in a period of the audit 
expiring under the statute of limitations. If the taxpayer disagrees with the Wit findings, they may 
provide additional information within this 30 days for the auditor to consider. The auditor may adjust the 
audit findings warranted based on the information provided. 

(B) The audit findings are subject to additional review by Board staff to ensure that the audit 
findings are consistent with the Sales and Use Tax laws and regulations, and Board policies, practices. 
and procedures. A copy of any audit working papers adjusted as a result of the review process shall be 
provided to the taxpayer. 

xt...-..*tn.-

The proposed amendments contained in this document may not be adopted Any revlslons that are adopted 
may dlffer from th~s text 
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450 N STREET 


SACRAMENTO, CALIFORNIA 


NOVEMBER 17, 2009 


--LoQo---


MS. RICHMOND: Our next item on the agenda is 


the Business Taxes Committee. 


Ms. Yee? 


MS. YEE: Okay, thank you very much. 


Let us convene the Business Taxes Committee. 


We have one item on the Committee's agenda. 


Mr. McGuire, do you want to introduce the item? 


MR. MC GUIRE: Good morning, I'm Jeff McGuire 


with the Sales and Use Tax Department. 


With me this morning is Ms. Freda Orendt. 


She's also with the Sales and Use Tax Department. 


As you mentioned, we have one agenda item for 


your consideration today that involves a proposed new 


Regulation 1698.5, Audit Procedures. 


This regulation will provide taxpayers and 


Board staff with procedures and guidance to facilitate 


the efficient and timely completion of an audit. 


The regulation also provides procedures for 


timely communication between Board staff and taxpayers. 


More specifically, the regulation addresses the duties 


of Board staff and taxpayers in the audit process, 


formalizes procedures related to audit plans, timely 


resolution of audits, waivers of limitation, requests 


for information and presentation of audit findings. 




Alternative 1, which is recommended by staff 


requests Board approval and authorization to publish 


Regulation 1698.5, Audit Procedures. 


And then Alternative 2, which is recommended by 


interested parties, would not approve the regulation. 


We do respectfully request your approval of one 


of these alternatives. And I know we have several 


speakers today and Freda and I are both available to 


answer any questions that you have. 


MS. YEE: Okay, thank you. 


Ms. Orendt, do you have any comments at this 


time? 


MS. ORENDT: Just a few brief. 


I think we've made a lot of progress during the 


interested parties meetings that we've had. We do 


believe that the language now is much more acceptable to 


many of the interested parties, as they've shared with 


me. 


And it provides for an orderly process that 


leads to a timely progress and completion of the audit. 


It sets out our expectations very clearly as to how an 


audit should progress for both our taxpayers and our 


Board staff. 


MS. YEE: Okay, thank you very much. 


We do have a number of speakers on this item. 


Let me call you up three at a time, if I may? 


First, if Joe Vinatieri, Michele Pielsticker 


and Kyla Christoffersen will come forward? 


-



And if you'll introduce yourselves for the 


record and I'm going to give you two minutes each. 


---ooo---

JOSEPH VINATIERI 

---oOo---

MR. VINATIERI: Good morning, Joe Vinatieri. 

Interesting hearing your discussion about the 

problems with this Headquarters, I thought local 

government had lots of dysfunctional issues. I think 

can see that the State, obviously, has many of the same. 

MR. LEONARD: Does Whittier want to buy a City 

Hall? 

MR. VINATIERI: Whittier's actually doing 

fairly well, considering. 

MR. LEONARD: Sorry. 

MR. VINATIERI: But we don't need a building up 

here, thank you. 

Okay, good morning. Thanks for the opportunity 

to present some comments. And thanks to the staff for 

their efforts. 

I've been involved in literally hundreds of 

audits over the years and from large and complex Fortune 

100 taxpayers to small mom and pop restaurants, who were 

having markup cases -- each one with both general and 

unique features. 

There ar.e many admirable aspects to this 

proposed regulation, but, however, because of the --
what I call the one size fits all or the tie the hands 



of the audit staff and taxpayer type of nature of the 


proposed reg, I oppose the proposed reg as a regulation. 


For example, Section C4 provides that a 


follow-up audit, where the issues are the same as in a 


prior audit and which is under appeal, shall not be held 


in abeyance, even though the appeal of the prior audit 


will resolve the issues in the follow-up audit. 


We've done this on many occasions. We've held 


it up and it would save both State and the taxpayer time 


and money because it resolved all of the issues doing 


that prior audit. 


We don't -- really don't want to lose the 

flexibility of that type of opportunity here. 

Another example, Section C8, provides a 

two-year period to complete an audit, which generally is 

a very reasonable time frame. And I appreciate the fact 

that the staff has modified the previous two-year 

language in the original draft, but as part of a 

regulation, I am concerned that the field audit staff 

will see the two years as a rule and not as a flexible 

standard. 

There are some other examples, but to be brief, 


I have a suggestion for the Baard. And that is, much of 


the proposed language here is very helpful and is good 


policy. It's policy that should, hawever, be in the 


audit manual. 


I encourage you to put much of the proposed 


text in the audit manual, not in an inflexible 


-



regulation that has the force and effect of law, and to 


see how it works. 


By doing this, you can monitor the impact on 


taxpayers and the field audit staff to insure 


effectiveness and fairness without possible 


unanticipated and unintended potential negative 


consequences. 


I appreciate your time. And thank you very 


much. 


MS. YEE: Thank you very much, Mr. Vinatieri. 


Next speaker? 


---ooo---


MICHELE PIELSTICKER 


---oOo---


MS. PIELSTICKER: Good morning, Michele 

Pielsticker, California Taxpayers' Association. 

We were opposed to this regulation initially. 

And as a result of the interested parties process and 

efforts on the part of staff to hear our concerns and 

address them, we are now neutral. 

And I just want to express my appreciation for 

the process with regard to this regulation. I 

appreciate staff's willingness to hear our concerns, to 

try to address them. 

And I hope that we can continue to work 

together as we move forward on this. 

I just want to mention I too have a couple of 

outstanding issues that I hope that -- that we can 



address as we move forward in this process. One is the 


issue of concurrent audits, as Mr. Vinatieri suggested. 


And the other is the issue of claims for refund 


being put over if they're not addressed at the beginning 


of the audit or if they are, conversely, put forward 


toward the end of an audit. 


There is an interest differential between 

overpayments and underpayments and that could -- that 

could mean a significant dollar amount for taxpayers. 

And there doesn't seem to be, as yet, a clear definition 

as to what constitutes, "near the end of the audit." 

And we would just appreciate focusing on this 


issue as we move forward. 


And, again, we appreciate your efforts. Thank 


you very much. 


MS. YEE: Thank you very much, Ms. Pielsticker. 


Next speaker, please? 


---ooo---


KYLA CHRISTOFFERSEN 


---ooo---


MS. CHRISTOFFERSEN: Good morning, Kyla 


Christoffersen on behalf of the California Chamber of 


Commerce. 


Similarly, we had taken an opposition position 


on the initial versions of this regulation, but we are 


pleased to remove that opposition at this time and are 


now neutral as well. 


We also are very appreciative of the process 




and that so many the business community's concerns were 

addressed by Board staff and the Members. 

And we -- and in terms of remaining concerns, 

they are the same as those expressed by Cal-Tax. 

But, anyway, thank you very much for being so 

responsive to our concerns. 

MS. YEE: Thank you very much, 

Ms. Christoffersen. 

Let me call the next three speakers up. But 

maybe -- and while they come up, if staff could address 

the issue of concurrent audits and the claims for 

refunds and some of the comments that were made by our 

speakers? 

And while you do that, if Gus River and Dan 


Davis and Jesse McClellan could come forward? 


MS. ORENDT: In the case of concurrent audits, 


I'd first like to point out that the language was 


intentionally left to be very flexible in the 


regulation. 


We start off the sentence, 


"Generally, the Board will not hold in abeyance 


the start of an audit pending the outcome of 


the conclusion of the prior audit or pending 


the completion of appeals." 


We did additionally add an additional sentence 


stating, 


"In cases where prior audit is under appeal, 


the Board will begin the current audit by 


-



examining areas that are nQt affected by the 


outcome of the appeal." 


I think the combination of that flexibility and 


the clarity with regard to issues that are under appeal, 


, I think, gives us exactly what we have now. 

We do have the flexibility when we believe it 

is appropriate to hold on starting or completing a 

subsequent audit. 

So, we believe that those are responsive to the 


concerns that have been raised. 


With regard to the claim for refund issue, and 

in this case we are concerned that we do have 

situations -- and continue to have situations -- where a 

taxpayer will wait until the audit is completed and they 

wait to determine -- to find out what the liability will 

be and then they decide whether they'll will file a 

claim for refund and hire somebody to do what they call 

a reverse audit to find credits. 

We would like to introduce that claim for 


refund concept earlier in the process. And that's why 


it will be discussed at the beginning of the audit in 


both the pre-audit conference and the opening 


conference. 


If, in fact, the taxpayer does wait until the 


completion of the audit, we can process that audit and 


then subsequently process either a re-audit or a field 


billing order at a later time and still provide the 


taxpayer the benefit of that interest differential that 


-



I believe Ms. Pielsticker made reference to. 


So, they would not be -- it would not be 

detrimental to a taxpayer in terms of any credits that 

are subsequently allowed, subsequent to the completion 

of the audit. 

MS. MANDEL: Could you -- could you run that by 

me one more time about the interest? 

MS. ORENDT: Right. Well, currently in an 


audit if somebody raises a claim for refund, those 


credits offset the debits. 


MS. YEE: Right. 


MS. ORENDT: And it's just the net amount that 

we assess the tax at the debit -- we call the debit 

interest rate. 

MS. MANDEL: Right. 


MS. ORENDT: Now if we assess it in the audit 


and we don't have those credits because we haven't been 


provided the documentation, it's assessed at that debit 


rate. 


Later the claim for refund is processed and 


they make an adjustment so that they would get the same 


offsetting interest as that debit rate, even though it's 


processed as a separate document. 


MS. MANDEL: Okay. So -- so, I get a 

deficiency, or what do we call it here, Notice of 

Determination for $100. And I have a refund claim that 

I filed that you guys didn't want to hold up your 

determination for $50. 



At the time that you finally process the $50 

refund, you're going to put it in the system somehow --

I'm just wondering how -- because the rates are 

different and I'm just wondering how it works because 

the concern is that my audit will be done, I'll get the 

determination and, let's say -- I mean I guess I 

understand if the audit is protested, that, you know, 

that it might still somehow be open and not final and 

maybe the refund claim somehow catches up with it. 

But what about where, yeah, I owe that much 


money, but, by the way, I had this other thing that 


offsets it? 


I'm just wondering how it fits in because 

people are real concerned about this and we -- you know, 

it's not like the other interest rates where we don't 

have parity. We've tried to get parity back so many 

times and we can't get it back. 

So, I'm just not -- I mean, if people are 

concerned about this, it must -- I am not following how 

it how it happens in the system. 

MS. ORENDT: In the audit situation that I 

described, where we've done an audit, we've worked on it 

for a few years, we've come up with a liability, let's 

say it is $100 -- hopefully, it's much more if we've 

worked --

MS. MANDEL: The taxpayer hopes it's not. 


MS. ORENDT: -- for years on this audit, but --

MS. MANDEL: It's easier to do the math that 


-



way. 


MS. ORENDT : Right, right. 


So, they file claim for refund at the end of 


the audit. So, the claim for refund is timely, so, 


that's a concern. 


If it ends up where there's a $50 credit, if we 

process it, let's say in the case of processing -- using 

the vehicle of reaudit, then that $50 credit's going to 

be net against the original $100 liability and the 

interest would be computed on the $50 balance. 

MS. MANDEL: Right. That's if --
MS. ORENDT: So, the effective --

MS. MANDEL: -- that's if the audit is -- the 

audit and the determination on the audit is somehow 


still alive in our system? Or it's just whenever we get 


to it we're going to treat it as a reaudit? 


That's the part I'm missing. 


MS. ORENDT: Well, it's conditioned. All this 

is conditioned on what's typically happening now -- the 

claim for refund being processed timely 80 that that 

entire period is still open -- open to the statute. 

Another example would he in that same example, 


somebody goes ahead and pays that liability and files a 


petition or claim for refund for the payment made on the 


audit. 


MR. HORTON: Well, may I? 


MS. MANDEL: Yeah, go ahead. 


MR. HORTON: Madam Chair? 


-



MS. YEE: Yes? 

MR. KORTON: Seems to me that the concern is is 

that under the federal law they're allowed an offset --
they call it offsetting interest. And the offset is 

consistent with the debit interest. 

And, so, it seems that the concern is is 

that -- it's a timing matter and that interest is not 

necessarily calculated on the total amount. Interest is 

calculated at the point in which the liability was due. 

And, so, there, in effect, mu could have a 
situation -- and I'm presuming a credit interest will be 

calculated the same way at the point that the credit was 

due. 

Is that correct or not? 


ITS. ORENDT: It would be for the period --

MR. HQRTON: For the period in which --
MS. ORENDT: -- in which that credit was due, 

at whichever quarter it was, the same way we would 

assess a liability. 


MR. HORTON: -- so, are you sharing with us 

that we have the authority to provide offsetting 


interest in a subsequent action of the Board of 


Equalization? 


Letts say, for example, we did an audit of a 

three-year period, 20Q6 through 2008. And then a year 

later the taxpayer came back and filed a claim for 

refund under the --
MS. ORENDT: That's not -- that's not what I'm 



referring to. 


I'm referring to a situation where they filed a 


claim for refund when the audit was not yet determined 


for the same period that was open and the same period 


covered by the audit. 


And that's what typically happens. They don't 


yet know the amount and that's why we get so many claims 


for refund for $1 and they don't specify the amount. 


MS. MANDEL: They don't know the amount of the 


claimed refund? 


MS. ORENDT: Correct, correct. 


MR. HORTON: And, so --
MS. ORENDT: So, this would only work as I 

described, if they timely filed that claim for refund --
MR. HORTON: Okay. 

MS. ORENDT: -- before the determination. 

And that typically happens. They bring it up 

to us, not after we've determined it -- sometimes, they 

do, but the situation I described only covers the 

situation where the audit's in process, everything in 

that, let's say, three-year period is still open to 

statute. We have waivers to cover it. And within that 


period they file that claim for refund. 


MR. HORTON: And what happens then when they 


file the claim for refund? 


MS. ORENDT: Well, if the audit is completed, 


we would like not to hold up the completion of that 


audit and process it separately. 




They've already filed the claim for refund. 

SO, they've preserved --
MR. HORTON: And what's -- what's our reasoning 

for doing that? 

MS, ORENDT: Because of the timeliness of 

completing the audits. 

MR. HORTON: No, I mean, we've --
MS. ORENDT: We've --

MR. HORTON: -- completed the audit for all 

practical purposes, we just haven't -- and a claim for 

refund is filed somewhere in the middle of the audit and 


we're now saying that, okay, we want to finalize the 


audit and then we'll deal with the claim for refund at a 


later date. 


Why? 


MS. ORENDT: If it's filed during the course of 

the audit, we don't want to do that. We want to address 

it with the audit. We're only concerned in those 

situations --
NR. HORTQN: I thought the regs said that the 

claim had to be filed in the beginning of the audit. 

MS. ORENDT: -- I don't believe -- the claim 

for refund, taxpayer's or their rep --
MR. HORTON: You said, "Generally speaking, " 

generally speaking? 

MS. ORENDT: Well, there's a separate section 

referring to 67 on claims for refund. 

MR. HORTON: Uh-huh. 



MS. ORENDT: The claims for refund is a topic 

that's going to be -- the auditor is going to be 

required to discuss at the beginning of the audit and 

ask if there is any areas the taxpayers believe that 

they're due credits. 

MR. HORTON: And they're required to do that 


now, right? 


MS. ORENDT: They should be doing it now, 


yes. 


MR. HORTON: They're not required to do it? 


They have an option? 

I mean, I thought when you started --

MS. ORENDT: Well, it is a typical area that is 

supposed to be covered with each and every taxpayer. 


I say "should" because we've heard that's not 


always done. I can't guarantee that it's done. It's 


our policy to have that discussed at the beginning of 


the audit. 


So, under the claims for refund section is, 

"Taxpayers or their representative should 

present claims for refund at the beginning of 

the audit. A claim for refund that is 

presented near the conclusion of the audit may 

be addressed separately so as not to delay the 

timely completion of the audit." 

We want to encourage the taxpayer to let us 

know if they believe any credits are due during the 


course of the audit, rather than waiting until an 




audit's completed. 


MR. HORTON: And I think there's a lot of 


wisdom in that. 


But let's say they don't. What happens? I 


mean, what's the difference? 


MS. ORENDT: If -- if they file that claim for 

refund timely, then they would have the benefit of 

getting this offsetting interest. 

However, in the situation that you described, 


they wait for a year --
MR. HORTON: No, no, wait, I --
MS. ORENDT: -- after the determination, 

MR. HQRTON: I concur that the only time that 

this w~rks -- in the example you provided, I concur. 

So, let's stay with that example. 

MS. ORENDT: Okay. 

MR. HORTON: What happens? 

MS. OREMDT: So, we'd issue the determination. 

They could, if there is other areas, file a claim f o r  --
a claim for refund if tHey paid it err petition. 

But assuming they already filed that claim for 


refund, we're gaing to encourage then to give us the 


documentation to support that claim at the earliest 


possible date so we can establish what that credit is. 


If that occurs after the determination is made 


for the audit liability, then we could do it via a 


re-audit for that same audit period because that time 


period is still open to statute because they timely 


-



filed that claim for refund. 


In a re-audit we take the original amount 


assessed and we offset anything that we reduced, such as 


the claim for refund in this case, and then compute 


interest on the net amount. 


So, by doing it that way, they, in effect, are 


given the offsetting credit at the debit interest 


rate. 


MS. MANDEL: So, that -- that -- so, that will 

happen, assuming the taxpayer on the particular audit 

for which they've lobbed in a refund claim that you 

didn't want to wait with closing out the audit and 

issuing a determination, that assumes that the taxpayer 

is still going through the administrative protest and 

appeal process or you've managed to figure out the 

refund claim before you actually do the deficiency --
determination? 

MS. ORENDT: Well, as long as they filed it 

while we still had --
MS. MANDEL: I understand. 


MS. ORENDT: -- an active waiver covering the 

audit period. 

MS. NANDEf,: Okay. So, go back to my example. 

Because the way I would understand it is they 

timely -- they filed the refund claim during the audit, 

the auditor hasn't walked out thie door yet, but you 

think it's too late for the auditor to deal with and you 

want to close out the audit, you don't want to hold up 



the issuance of the determination, even though, as 

Mr. Horton says, you've -- you know, you could have 

written up all of the work papers and everything, you 

don't want to hold up issuing that determination on the 

audit, you're going to separately review this particular 

claim for refund. 

And ultimately in a re-audit, which you call a 

re-audit -- which it took me a little while sitting 

here to learn it wasn't an actual full re-audit, but 

just like recalculating the numbers -- that in a 

re-audit you would put that credit in, whatever is 

finally determined off that refund claim to be the 

appropriate amount of credit, you would put that in just 

like you would have had the original auditor done the 

work prior to the determination and it had been in the 

determination. 

So, they get the benefit of the interest 


offsetting that they are looking at? 


MS. ORENDT: That's correct --
MS. MANDEL: Okay. 


MS. ORENDT: -- as long as the periods are all 

still open because of the timely filing. 

MS. MANDEL: Right. And it seems to me that 


that sort of re-audit function that you all do happens 


either because the determination, you know, hasn't yet 


popped out of the system and miraculously you get to it 


in time, or the taxpayer protested or petitioned, I 


guess, is our technical word here, petitioned the 




determination so that the -- that the determination was 

not final or -- and then that they were on appeal or if 

they filed a petition for redetermination that sometime 


in that whole time period before the determination goes 


final that refund claim is handled by the refund people 


who do that and can get factored in in a re-audit? 


My original question was -- and the impression 

I had from part of the concern was -- that if -- if 

there's a determination that goes final, now, you know, 

the appeal process being what it is, but assume that the 

taxpayer didn't have a -- that the taxpayer agreed with 

the deficiency, the taxpayer didn't agree with that, but 

thought they had additional credits. 

So, they're not going to -- you know, is the 

taxpayer going to have to file a petition to that 

determination to make sure that they're going to get 

this credit ultimately on a re-audit? 

MS. ORENDT: Well, the reality is they are 


going to file a petition because they say they don't 


agree because they believe they're entitled to those 


credits. 


MS. MANDEL: Okay. 


MS. ORENDT: So, that is the reality that they 


will go through that petition process. 


MS. MANDEL: Okay. Well, then, that closes 


that loop, I suppose. 


Okay. Sorry, it took me so long to --


MS. ORENDT: And the other -- the other 


-



consideration is that if it's a claim for refund, they 


can -- they will present, in short order, the -- even at 

the conclusion of the audit -- the documentation so that 

we can verify it. 


We're going to include the audit. The problem 


we have, though, is some claim for refunds that are in 


process currently have been in process for more than 


five years. Sometimes it takes taxpayers very long to 


provide the documentation. 


By asking and having a discussion of any areas 

of credit that are due at the beginning of the audit, we 

can sometimes have -- in a large audit -- have a 

computer audit specialist set up the test so that we 

give effect to the credits during the audit, so that 

they don't have to be handled separately. 

So, we really want to encourage the taxpayer to 


raise any areas of credit they believe they are due up 


front so that they can be addressed during the audit 


process. 


MS. YEE: Mr. Horton? 


MR. HORTON: Madam Chair, I'm having a real 


problem understanding what we're accomplishing. 


It seems to me that the audit plan, the 

management of the audit, most auditors that I know --

and I know quite a few in this agency -- they actually 

do sit down with the taxpayer in the beginning. And 

they set forth a plan and strategies on how they're 

going to proceed, testing methods and so forth. 

-



1 

And there is a little check off that they check 

off relative to claims for refunds and it's all part of 

the training. I mean, I actually conducted quite a bit 

of training of audits -- auditors. And, so, it seems to 

be a professional judgment matter. 

And if the taxpayer files a timely claim for 


refund or if we somehow finalize the audit and freeze 


the audit period and they file a subsequent claim for 


refund, I don't know what we have accomplished. 


We're still going to provide credit interest. 


We're still going to do the work on the claim for 


refund. The only thing that we've done is prematurely, 


at this point, without this direction, we finalized an 


audit that isn't final because there is still areas of 


concern. 


And we're -- we seem to be moving in the 

direction of making rules relative to the exception, not 

necessarily to the rule, and trying to give direction to 

the audit staff. 

And, so, my question is, let's say currently in 

doing this what are we accomplishing that we can't 

already accomplish? And, if -- is there an 

additional -- an additional tax ar additional 

convenience or reduction in time? Do we expedite the --
do we minimize the time it takes to do the audit? 

Theoretically if it takes, you know, 800 hours 


to do the audit and another hundred hours to do the 


claim for refund, it would take that hundred hours to do 


-



the claim for refund and the $00 hours to do the audit. 


Arguably, if we did it concurrently, we night 


be able to save some time if we're aware of it during 


the audit period because, you know, we can offset it 


right away. We can include it in our testing. It would 


be part of the projection. And, so, we actually save 


time. 


MS. ORENDT : Correct. 

MR. HORTON: In the current methodology this 

actually adds additional time because we may have -- we 

may be going over an area that we've already went over 

in the claim for refund. So, we've got to go back and 

retest and readjust and reextrapolate. So, we're adding 

additional time to it. 

But if we want to encourage -- for those 

taxpayers that are using the claim for refund, if you 

will, as a way of offsetting their liability, seems to 

me they ought to do that anyway. I mean, that's 

something that they're entitled to do and they ought to 

be able to do it. 

It sounds almost as if, though, the accounting 

personnel -- in this situation where there's abuse --
the accounting personnel is using this as a tool if 

they -- if there is an audit liability. 

There is audit liability, then they say, 


"Oops, we got an audit liability. So, let's go 


in and have this reverse audit done so that we 


can find credits and the offset that audit 


-



liability." 


Whereas they might not do that if there wasn't 


an audit liability. They wouldn't go in and spend the 


money, time and energy to do the reverse audit. 


Well, seems to me that person ought to be 


fired. I mean, if there's a credit due to the company, 


the company might want to be able to make that decision 


and do what they have to do in order to get that credit. 


Because typically these are large audits if they are 


delayed. 


And, as you said earlier, if there -- if the 

audit is going on for two years, the auditor probably 

thinks there's a liability there. I mean, there is --
otherwise they would do a quick no change and get out of 

there. So, there's probably a -- a significant 

liability to -- I mean, the auditor is kind of conscious 

of their time. 

So, maybe you can just give me a little clarity 

as to what -- what we seek to accomplish and what the 

difference is. 

Because my assessment is that this adds 

additional time, possibly, and there is -- and 

particularly when we're giving offsetting interest, and 

then I am little concerned whether or not we can 

actually do that. 

I know we can do it in the audit, because we 


just offset it before the liability creates. But I 


don't know if we could finalize the audit, establish 


-



debit interest and then turn around and do a separate 

FBO or separate document to identify credit -- a credit 

and say, 

"Okay, now that we've got the audit with debit 


interest and now we have an FBO, we're going to 


somehow consolidate these two under a new 


vehicle and offset the two," 


or we're -- I'm just having a little problem 

figuring out how we're going to do that. 

Maybe you can help me. 

MS. ORENDT: I do believe by having the 

taxpayer and encouraging them, working with them, 


bringing the information on any credits to light at the 


beginning of the audit, we can verify and incorporate 


them in tests. 


So, I do believe by doing that it would result 


in saving audit hours spent by our staff. 


MR. HORTON: Give me an example. 


MS. ORENDT: If -- if they believe they have --
a taxpayer accrued tax on some of their paid bills, we 

typically look and do an accounts payable test during 

the audit. If we knew those specific areas, we could 

incorporate them in the test, test them separate, review 

them in some way. , 

We think it's for the computer auditor 


specialist and the auditor to decide the best approach. 


But if we knew about them in advance, then we 


could handle them during the course of the audit rather 




than waiting until the audit's completed. 


MR. HORTON: Accrued interest is generally --

accrued tax is generally on an actual basis and to the 

extent, we can, or it's on a projected basis. 

And, so, if it didn't occur in the tests, the 


original tests that created the debit liability and the 


period is inconsistent with that, we would have the 


option of projecting the percentage of error against the 


credit and saying that credit exists over the audit 


period, or we would adjust the credit on the actual 


basis and offset just that actual amount. 


Of course, the taxpayer might argue that that 

credit is consistent throughout the audit period, 

therefore, you ought to project that same percentage or 

error that did you on the debit to the credit and it 

results -- you know, it's the same thing. 

MS. ORENDT: It would depend on how -- how the 

test was conducted, what accounts the auditor tested, if 

those accounts of interest included the areas that the 

taxpayer believed credits were due. 

It would vary because every situation and every 


audit is different. 


Oftentimes taxpayers don't make payment until 


they do get a bill. And the other thing that we would 


have to gain is that there are other areas of the audit 


where there is a liability that aren't going to be 


completely offset. And, again, this depends on the 


situation. 




So, if we know there is a liability and we've 


given the taxpayer an opportunity throughout the audit 


process to make us aware of any credits, if they don't, 


then we would benefit by billing and at least then they 


would consider making payment toward that portion of the 


liability that has been determined that they believe 


will not be offset. 


MR. HORTON: Madam Chair, if I may? 


I know it's been going on for a while. 


MS. YEE: Please. 


MR. HORTON: The -- I mean, I agree with that. 

I mean, I think finalizing the bill accelerates the 


collection activity, although they're going to file a 


petition. 


And, so, once they file the petition, you're 


not going to collect anything because you can't, you 


know, the law doesn't allow you. So, there goes that 


benefit. 


You know, I mean, just if -- I may just 

conclude and share my thoughts -- i s  that we want to 

encourage the taxpayer to file a claim for refund, which 

is something in their best interests, because filing a 

claim for refund generally means that you're getting 

money back from the State of California. So, it's in 

their best interests to do so. We want to encourage 

that. 

And our concern seems to be with these reverse 


audits, where they go in and we spend all these hours 


-



and we didn't notice the claim for refund because it 


wasn't in our parameters of testing. And, so, we didn't 


notice it. And all of a sudden it comes up somewhere 


else. 


And at their end, we -- the State of California 

has been harmed, I think, by the actions -- the 

dishonest actions of the taxpayer. 

But mindful -- I mean, I happen to believe that 

most taxpayers are honest and that this is kind of like 

the exception of the rule. 

And, so, as I said before, I have somewhat of a 


problem of codifying, you know, the exception into hard 


and fast. 


But maybe as -- I mean, I don't know how to get 

there -- certainly to the audit staff we ought to be 

audit managers who are managing these larger audits. 

There should be discussions about the claim for refund, 

should be discussions about the test and the universe 

and all these other things and, possibly, we ought to 

require the District Principal Auditor to engage at an 

earlier stage in these audits or give the District 

Principal Auditor more authority somehow to have greater 

leverage over claims for refunds. I don't know. 

And maybe we shouldn't allow offsetting 

interest, which I don't know if we can do legislatively 

-- statutorily, any way. 

Any thoughts on how we can -- I mean, I am okay 

with the regulation because -- and I am okay with saying 



what we're saying because we're saying, "generally, may, 


shall." So, we're still leaving it up to the discretion 


of the staff or the professional to make the final 


determination on how best to utilize this. 


The inherent danger is is that you begin to 

modify behavior and that just seems to be some of the 

concerns. I mean --
MS. ORENDT: Right. 


MR. HORTON: -- seems to me we have enough 

authority to modify the behavior of our own staff. And 

now modifying the behavior of the taxpayer, this is not 

going to accomplish that. 

MS. ORENDT: If I might? 


First of all, you made a comment I wanted to 

clarify. I didn't mean to say or imply by a taxpayer 

waiting that we view that -- I don't view that as being 

dishonest in any way. 

You know, I -- they have resources, they have 

workload or --

MR. HORTON: I do if they do it intentionally. 


I mean, if it's intentional. I mean, because otherwise, 


if it's not intentional, then harm, no foul, it's a 


legitimate claim for refund, there's no intent behind 


it, they're not intending to delay the audit and this 


isn't necessary. 


Our goal here is to deal with those who are 

intentionally delaying the audit and exposing the Board 

to -- to a loss of time and energy when, in fact, they 



knew about it in advance. 


And we're concerned as well about those who 


make financial determinations based on the audit 


liability instead of based on the facts and the law. 


And that is something that, quite frankly, if 

we disclose or disclose to -- to the Board of Directors, 

the true decision makers here, they might be a little 

upset about that, about someone in the Accounting 

Department acting in that capacity -- knowing that there 

is a -- waiting until there is a liability before they 

exercise their fiduciary responsibility to protect the 

interests of that corporation and file claims for 

refunds. 

I mean, that is -- that should be a 


determination or something. 


MS. ORENDT: And that is one reason that we 


have included throughout the regulation, including on 


any correspondence or inviting to regular status 


meetings or the opening conferences, except conferences 


to taxpayers key decision makers, rather than just the 


person that's working with the auditor to make sure that 


they are kept in the Loop and apprised throughout. 


But in response to your question --

MR. HORTON: If I may ma'am? 


There we go, that might be the solution. 


The solution might be if, in fact, we feel that 


that is the case, that there is -- they're conducting a 

reverse audit, that they are acting in this capacity, 

-



that we have the authority to disclose it to the Board 


of Directors or, however high up we need to go. 


And we disclose that in the beginning, that 


"Mr. CFO, here's what's going to happen." 


If there's a subsequent claim for refund and 

for some reason we feel that -- that you were aware of 

that claim for refund, where you're conducting a reverse 

audit, we have been notified to make your superiors 

aware that they had a claim for refund and no one really 

took the due diligence to protect the -- to bring that 

claim for refund to notice. 

They might act a little differently when you do 

that. Just a thought. But, again, it's professional 

judgment. 
MS. ORENDT: Right. 


MR. HORTON: It's management of the audit. 


It's something that we can't necessarily legislate. 


And if you're saying that our staff needs 


additional training in this area, let's provide them the 


training. 


MS. ORENDT: If I might make one last comment? 


You mentioned the authority of the District 


Principal Auditor. The decision as to whether to 


process the audit or wait until the claim is verified is 


currently with and remains with the District Principal 


Auditor. 


This language isn't intended to change it. 


And, in fact, this language really doesn't represent a 




change. 


The District Principal Auditor is also supposed 

to -- the normal course of action in processing any 

audits that non concurred and that he's aware that 

there's a disagreement, there's a ten day office 

discussion, they have the authority to hold the 

processing of that audit up if they show -- so believe 

that it's --
MR. HORTON: It's really a leading statement. 

I mean, I -- I mean, I was really getting back to the 

fact that I don't see the difference here. But, other 

than sending --

MS. ORENDT: So, with or without this language, 


I think --

MR. HORTON: -- we can do all of this. 


MS. ORENDT: That's correct. 


MS. YEE: All right, okay. 


MR. LEONARD: Madam Chair? 


MS. YEE: Thank you, Mr. Horton. 


Mr. Leonard? 


MR. LEONARD: I'm sorry to interrupt the 


speakers, but Mr. Horton, you outlined a procedure 

for -- in response to the earlier speaker's question 

about claims for refund in which even if it did come in 

late and was set aside and processed later, that it 

would all work out. 

MS. ORENDT: If it was timely -- if it was 

timely filed within the statute. 

-



MR. LEONARD: If it was timely filed within the 


statute? Okay. 


MS. ORENDT: The period has to be open to 


statute. 


MR. LEONARD: Where is that? Where is that 


procedure in this regulation? 


MS. ORENDT: It's not spelled out in this 


regulation. 

MR. LEONARD: Okay. Where is it? 

MS. ORENDT: It's currently -- actually, i.. 

doing some research and discussions with the Audit 


Determination and Refund Section that processes our 


refund unit, it was through verbal discussions. 


I'm not aware --

MR. LEONARD: So, it's not in the audit manual 

either? 

MS. ORENDT: You know, I can't say that it's 

not. I wasn't able to find it. I don't know if 

maybe --
MR. LEONARD: So, the taxpayer's objection --

MS. ORENDT: -- Kevin Hanks may be aware of it. 
I 

i MR. LEONARD: -- still has merit because your 

answer isn't in writing? 

MS. MANDEL: If the taxpayer went online --

MR. LEONARD: Don't you agree? 

MS. MANDEL: They wouldn't find it? 

MR. LEONARD: They couldn't find it? 

MS. MANDEL: That's what you're saying?, 



MS. ORENDT: I c o u l d n ' t  f i n d  it. 

MR. LEONARD: I c o u l d n ' t .  

MS. ORENDT: I n  my r e sea rch ,  when t h i s  was 

f i r s t  brought  up  -- 
MR. LEONARD: I a p p r e c i a t e  t h e  answer 

because -- 
M S .  ORENDT: -- I wasn ' t  a b l e  t o  f i n d  it. 

MR. LEONARD: -- I k ind  of l i k e  it, bu t  I -- I 
don ' t  see it. 

MS. ORENDT: I ' m  going t o  -- yeah, I wasn' t  

a b l e  t o  f i n d  it. 

And, i n  f a c t ,  a f t e r  t h e  meeting I d i d  a s k  t h a t  

a memo be p repa red  t o  t h e  District s o  t h a t  t h e y  a r e  a l l  

aware of t h a t .  

It took  r e s e a r c h  on my p a r t  and --
MR. LEONARD: If you a r e  going t o  move from 

a u d i t  manual --
MS. QRENDT: -- and I am --
MR. LEONARD: -- r e g u l a t i o n ,  maybe w e  should  

move t h i s  too .  

Thank you, Madam Chair .  

MS. YEE: Thank you, M r .  Leonard. 

L e t ' s  resume t h e  speakers .  If y o u ' l l  i n t r o d u c e  

your se l f  f o r  t h e  record ,  you have two minutes f o r  your 

cornments . 
Thanks f o r  your p a t i e n c e .  

---oQo---



GUS RIVERA 

---o,)o---

MR. RIVERA: Hi there, Itm Gus Rivera and I'm 

with Intel Corporation. And I wanted to take this 

opportunity to -- to express my appreciation and commend 

the Board staff for working with taxpayers and, in my 

opinion, bringing the less than desirable original draft 

language to a more reasonable state as it's being 

recommended to you today. 

MS. YEE: Thank you very much. 

Next speaker? 

---ooo---


DAN DAVIS 


---ooo---


MR. DAVIS: Hi, I'm Dan Davis with Associated 


Sales Tax Consultants. 


And I also wanted to thank the Board and the 


staff for the changes that they have made in the 


regulation to date that made it much more reasonable 


than it was. 


However, I still have to agree with 


Mr. Vinatieri that the applicable provisions really 


should be in the audit manual. 


It's providing a one size fits all approach to 


audits. And in the larger companies this is probably 


going to be less of a problem, but as you get down 


smaller and smaller, where you have most of your 


taxpayers, the mom and pop operations, this is, in some 




ways, going to be very onerous to them. It gives the 


auditor a great deal of discretion, more so than it had 


before, in making demands of the parties. 


And I'm only going to give one example because 

of the time frame. Paragraph C8, dealing with audits, 

the second paragraph of that section, I am sorry, 

Section C8 and that is the section addressing audit 

plans. And I'm specifically referring to the third 

sentence in that section, which is, 

"The audit plan should be signed by the auditor 


and either the taxpayer or the taxpayer's 


representative to show a commitment by both 


parties that the audit will be conducted as 


described in the audit plan to allow for the 


timely completion of the audit." 


Well, the fact is, I have no objection to the 


taxpayer signing the audit plan certifying that they 


read and understood the plan -- even though in most 

cases they will not on the level of small business 


people. 


But as far as their being committed to the 


plan, this is putting the taxpayer in a box that the 


auditor can use later on to come back and whack them. 


For example, an audit method that I'm seeing 


more and more in very small restaurants is a sit down 


test, where after the audit period, the auditor goes in 


and slts down for a day, tallies up what are taxable 


versus nontaxable sales and then applies that percentage 




t o  t h e  e n t i r e  a u d i t  pe r iod .  

And t h e r e  a r e  s o  many t h i n g s  t h a t  a r e  -- t h a t  

can be wrong wi th  t h a t  approach. I t ' s  t o o  d i f f i c u l t  t o  

add res s .  I mean, it depends on what day of t h e  week 

they  a r e  i n ,  it depends on t h e  season of t h e  year ,  t h e r e  

could  have been economic changes, changes i n  t h e  

environment over  t h e  t h ree -yea r  a u d i t  pe r iod ,  none of 

which a r e  r e f l e c t e d  i n  t h e  tes t .  

MS. RICHMOND: T i m e  has  exp i r ed .  

MS. YEE: Thank you. 

MR. DAVIS: May I j u s t  s a y  t h a t  no taxpayer  i n  

t h e i r  r i g h t  mind should be  r e q u i r e d  t o  commit t o  t h a t  

kind of a tes t .  

And t h a t  appears  t o  be  what -- what ' s  t h i s  i s  

r e q u i r i n g  h e r e .  

MS. YEE: Okay, thank  you, M r .  Davis. 

Next speaker?  

---oOo---

JESSE MG CLELLAN 

---ooo---

MR. MC CLELLAN: Good a f t e rnoon ,  J e s s e  

McClellan wi th  Assoc ia ted  S a l e s  Tax Consul tan ts .  

I a l s o  would l i k e  t o  commend t h e  s t a f f  a f t e r  

read ing  t h e  r e v i s e d  r e g u l a t i o n .  It looks  l i k e  t h e  

m a j o r i t y  of t h e  language i n  t h e r e  t h a t  was p o t e n t i a l l y  

damaging t o  t axpaye r s  was removed o r  a d j u s t e d .  

There does  remain a couple  of p r o v i s i o n s  w i th in  

t h e  r e g u l a t i o n  t h a t  I have concern wi th .  From what I ' m  



gathering is it's the staff's intent, and also the 


Board's intent, to essentially allow the audit staff to 


have some leeway and use their professional discretion 


in what they're going to do. 


If you look at 64, time of the audit, the 


language in that particular provision states that, 


"The auditor will schedule the audit without 


regard to the taxpayer or their 


representative." 


I don't think that that's appropriate language 

to include in there. If you -- if you also look at the 

second paragraph of that same section, with respect to 

holding the audit in abeyance pending the completion of 

an Appeals conference, the staff added, "generally," 

which is intended to provide some discretion there. 

But the very next sentence says that, 


"The Board will begin the audit by examining 


areas that are not affected by the outcome of 


the appeal." 


Clearly, that could be interpreted as the Board 


doesn't have to do the complete audit, but it will do 


the audit regardless of whether or not there is an 


appeal of a portion of the audit. 


And I think what that's to going result in is 


really an inefficient use of the auditor's time, perhaps 


a waste of the taxpayer's time, and an appeal 


potentially could eliminate the need for a review of 


some of those areas. 




And without allowing that potential to proceed, 


you essentially remove the opportunity to operate more 


efficiently. 


The final issue that I have with the regulation 


deals with the location of the audit. The language 


states that the audit will not be transferred if there 


is any significant delay of the start of the completion. 


The staff essentially responded to the issues 


raised by the interested parties that there's not an 


issue there because it's narrowly stated within the 


regulation. But I don't see that the language is 


narrow. 


So, I would ask that the Board take a look at 


that particular language. Again, that's Section C1 of 


the regulation. 


Thank you. 


MS. YEE: Thank you very much. 


MS. MANDEL: Maybe you're going to -- I just 

had two questions for them based on these last two 

speakers. 

MS. YEE: Yeah, I was going to ask staff to try 


to address the concerns that Mr. McClellan has raised 


with respect to the location of the audit and then the 


provisions under subdivision C that he's enumerated. 


MS. MANDEL: And can I just add mine on so you 

can address them all at once? 

The question that Mr. Davis raised about 

commitment, if they pick an audit methodology is that --



does that mean that the taxpayer is forever bound by 


that audit methodology by signing the audit plan? 


Is there some way that that's not and be made 


clear? 


And on Mr. McClellan's on -- particularly on 

the C4, where you added the "generally" in the second 

paragraph to accommodate the concern that there might be 

some auditor who says, "I am not allowed to hold in 

abeyance," I do wonder whether the second sentence was 

not similarly, you know, revised. 

You sort of stuck the "generally" and I was 


wondering if it ought to read something like, 


"In cases where a prior audit is under appeal 


and the audit for the subsequent periods is not 


held in abeyance," 


Because it's not clear to me as he said, "It's 


not clear to me," as he said, did you mean -- you know, 

you're nodding. 


I think you're understanding where I am, what 


I'm wondering, whether you just added the generally and 


neglected the second sentence and have a conflict? 


MS. ORENDT: Well, actually, I the "generally," 


I believe was there all along. 


We added the second sentence and, yes, you're 


right. I believe that clarification should be made and 


the additional phrase, "in cases where the decision has 


been made." 


It was -- the intent of that second sentence 

-



was simply if there's a prior audit under appeal for a 


certain area, there is other areas that we can get 


started on. 


MS. MANDEL: If you don't hold in abeyance? 


MS. ORENDT: Correct. 


MS. MANDEL: Okay. So, you --

MS. ORENDT: So, we need to add that additional 


phrase --
MS. MANDEL: -- need to clarify that. 

M5. ORENDT: -- to second sentence. That would 

be helpful to clarify that. 

MR. HORTON: What would you be afraid of? 

MS. ORENDT: I can see now --
MS. YEE: Can you reiterate -- repeat that, 

Ms. Orendt? 


MS. MANDEL: Well, what I wrote fastly was, 


"It currently says in cases where a prior audit 


is under appeal," 


And, so, I just added, 


"And the audit for the subsequent periods is 


not held in abeyance." 


But I wrote that really fast while he was 


talking. 


MS. ORENDT: So, yeah, I don't know if we'll 


use that exact language, we'll come up with language to 


convey that message. 


MS. MANDEL: Well, we're going to ask the -- if 

this goes forward, you are asking the Board to send it 

-



to publication, so --
MS. YEE: Right. 


MR. LEONARD: Yep. 


MS. MANDEL: I guess you'll have to have --
MS. ORENDT: And the other change, I believe, 


that might accomplish the same is in cases --

MS. MANDEL: Then I'd like my language unless 

you come up with something faster by time this is goinn 

to be voted on. 

MS. ORENDT: "The Board may begin," instead of 

"will." 

I don't know if that -- that doesn't use 

language that is prescriptive in any --
MS. MANDEL: Well, no, you see, because now 

you've messed it up. 

Because if you do not hold the subsequent audit 


in abeyance, I can tell you the taxpayers are going to 


want you to start with other stuff that you see in this 


particular period, not the stuff they currently have 


under appeal. 


That's my guess. And they're all nodding yes. 


MS. ORENDT: Right, right. 


MS. MANDEL: So, you don't want to change the 


"will" to a "may,'' you just want to clarify that 


sentence, as I suggested, that it's only where you've 


got an appeal and you're not holding the subsequent 


audit --
MS. ORENDT: Right. 




MS. MANDEL: -- in abeyance. 


MS ORENDT : Right. 


MS. MANDEL: So, just add that language. 


MS. ORENDT: Okay. 


MS. YEE: Okay. 


MR. MC GUIRE: So, the sentence would read, 


"In the cases where a prior audit is under 


appeal and the audit for the subsequent period 


is not held in abeyance, the Board will begin 


the audit."? 


MS. MANDEL: Correct. 


MR. MC GUIRE: -- for the current? 


MS. MANDEL: I think that deals with 


Mr. McClellan and then you probably want to address the 

rest of the --
MS. ORENDT: Okay. In cases where the 

location -- I believe it was C1, the last sentence of 

the first paragraph does go on to say, 

"Requests will be granted unless Board staff 


determines the move will significantly delay 


the start or completion of the audit or if the 


Board does not have adequate resources 


available to conduct the audit at the requested 


location." 


A few things come to mind as to the thinking 


behind the need for that sentence. First is, we do have 


limited resources in certain of our offices. And if, in 


fact, we have everyone wanting to get their audits done 




in the San Diego office, we couldn't possibly do that. 


Now, obviously, that's not going to happen, 


that everyone would want their audits done in the 


San Diego office. But if, in fact, they want it 


transferred somewhere and then they say they can't, we 


usually ask for a commitment that they're going to 


provide the records that we need, a verbal commitment. 


We may confirm that in writing. 


Many times the taxpayer doesn't have those 

records and they won't allow them to leave. If they 

have a representative -- and I have an example where a 

representative is located in Florida -- but none of the 

original books and records are needed for an audit, 

either are there or will be moved there. So, we do want 

to take into consideration whether the requests are --
the reason for the requests may be -- either may be or 

either result in a delay in starting or completing the 

audit. 

I don't believe the language mandates anything. 


And, in fact, the first sentence does say, 


"It will be granted." 


And, generally, we do grant those requests. 


And generally, as long as they are reasonable, we would 


continue to do that. 


So, I don't know if that addresses or if you're 

looking for specific language that you believe may 

alleviate specific --
MR. MC CLELLAN: Well, in the --



MS. ORENDT: -- specific concern. 

MR. MC CLELLAN: -- the current language, in my 

opinion, is not narrow in scope, No. 1. 

That was response to our initial issue with 

this particular section. You know, perhaps if it -- if 

a significant delay was defined? 

So, in other words, if -- if you could say, 

look if it's going to take 50 days beyond the initial 

start date to begin this audit through the transfer, 

then that may be considered significant. 

But another concern is with respect to the 


staff. You know, a taxpayer may have a representative, 


you know, out of state. I can see more concern there. 


I think there is a more valid concern there. But, 


obviously, we represent as a company, clients throughout 


the state. 


And I think it's the taxpayer's right to hire 

who they -- who they want to. We, obviously, also have 

a district office that's very close to our office. 

So, if there's a district that selects a 

particular audit and has an auditor ready to go, I mean, 

and qet out there and start the work, really, the 

question is whether or not that audit would be permitted 

to be transferred if -- if the taxpayer were to assure 

that records are going to be made available and that we 

do everything on our part to make sure records are 

available and whether or not the taxpayer's rights to 

have that would be abridged by this section with no real 



reason. 


MS. ORENDT: We do have situations where there 

may be a tax representative and they may have many 

clients. And they -- they impede the progress or the 

start of the audit because they seem to only want or be 

able to handle a few audits at a time. 

And when you have a backlog of audits where 

there is a representative -- a generic representative I 

am speaking of, not any particular one -- where you may 

have ten or twenty, it's not -- I mean, that's a real 

example, ten or twenty audits lined up and you can't 

start more than -- or work on more than one or two or 

three at a time, then that does impede our ability to 

start an audit. And it does delay, certainly, getting 

our work done. 

So, the limitation on resources on either side 


may impede our ability to do the audits that are 


selected. 


MR. MC CLELLAN: Well, and that obviously could 


be the case in the home district. And I don't 


necessarily see a problem in putting a requirement on a 


taxpayer to make records available timely. Obviously, 


that's part of the intent of this regulation here. 


But to simply say that the Board may or may not 


transfer an audit when a taxpayer requests that it be 


transferred and be handled by a particular 


representative or at another office location because 


maybe that District office doesn't have an auditor 
 I 



that's ready to go on that particular audit, even though 


the taxpayer is prepared to provide all of the records 


in a timely fashion. 


It -- in its current state, it essentially 

gives the Board and the audit staff too much discretion 

to -- to deprive a taxpayer of the right to make that 

choice. 

MS. YEE: Let's -- let me have staff respond to 

that. 

I mean, is that really what's going to be the 

practical effect? 


MS. ORENDT: I don't believe it is. 


MS. YEE: I mean, I am having a hard time with 


this. I mean, if we're identifying a taxpayer for 


audit, I would hope that it's with the thought in mind 


that we have got resources, we're ready to go and we 


kind of know where that audit's going to take place. 


And I really would hate to kind of do much to 

this -- to the language of this provision that narrows 

flexibility on both sides. 

And -- but I just don't think on a practical 

level that that situation is going to occur that much. 

I actually see the situation Ms. Orendt has raised 

occurring much more frequently, where you have a 

representative who has got multiple taxpayers and the 

time allocated to each creates difficulties in terms of 

timing or when to start and get an audit completed. 

But I think from a practical perspective, once 




a taxpayer's been identified for audit, I think we're 


kind of ready to go at a particular location with 


particular resources available for that audit, yes? 


MS. ORENDT: Correct. When we complete the 


audit selection, it is based on the resources available. 


And it's not assigned to an auditor until we have an 


auditor available to start that audit. 


And then the point of contact -- that's the 

point of contact made with the taxpayer. 

MS. YEE: And to your point, Mr. McClellan, I 


mean, the whole basis for my support for this regulation 


is our limited resources. 


MR. MC CLELLAN: Uh-huh. 

MS. YEE: And that -- I mean, I can't be 

any more clear about that. 

I've heard from so many taxpayers about the 


length of time it takes to complete an audit. And what 


we've been trying to do in this regulation, I think 


we've tried to strike a good balance is to really 


lay out the expectations for all parties to an audit as 


to how to reach that goal. 


And certainly the timely furnishing of records 

is a key part of that, but also as it relates to how 

we're going to consult with the taxpayer from the very 

beginning of this process, throughout the process and --
as well as who we're going to involve, so, it's very 

clear from the outset where the roles and 

responsibilities are going to lie as well as the 



expectations about time frames. 


So, I mean going forward -- I don't expect this 

agency is going to be getting additional resources. And 

with the limited resources we've got, we're trying to 

figure out how to work smarter. 

And the way that we're going to do that is by 


being very, very clear with taxpayers and our own staff 


internally about what's going to take place during the 


course of an audit and, hopefully, insure consistency 


among districts in terms of how audits will occur more 


timely. 


So, I mean at this point I am -- I would hope 

that we would just allow the provision under subdivision 

1, location of the audit to see how that works. 

But my sense is that we're not going to be 


identifying taxpayers for an audit if we dan't feel like 


we're equipped with the resources to pursue those 


audits. 


MR. MC CLELLAN: Which I understand. Of 

course, you're not initiating -- well, the auditor 

initiates contact with the taxpayer, generally to set up 

an appointment to set up a meeting to begin the audit. 

The question is whether or not that taxpayer 


should have the right to choose their representative, 


even if their representative isn't located within the 


home district. 


And, essentially, what I'm gathering is that 

the Board isn't necessarily interested -- or the staff, 



I am sorry, isn't necessarily interested in whether or 


not the taxpayer wants to hire a representative outside 


of their district, but more interested in whether or not 


they have the immediate auditor ready to go to on the 


audit. 


I don't think that that necessarily furthers 

the -- the intent of this regulation. Because if you 

end up with an adversarial audit from the get-go, it's 

going to slow the process. It's going to end up with 

more appeals of the audit. 

So, again, if -- you know, if -- if what staff 

is saying is correct, that really this isn't going to 

come into play unless it really is problematic. And I 

recognize that there -- there needs to be some 

correction or some -- some more direction with respect 

to the audit process to increase efficiency. I think 

that's a very good idea. 

But, again with the language as it stands, it 


potentially permits the staff to dictate whether or not 


a taxpayer may choose to transfer an audit. 


MS. YEE: Mr. McClellan, we have no interest --

I have no interest in really getting in the middle of a 

decision about who taxpayer decides to retain as a 

representative. 

MR. MC CLELLAN: Okay. 

MS. YEE: Okay. And I would hope that the 


staff is not interested in intervening in that kind of a 


decision. 




MR. MC CLELLAN: You know what, I apologize. 

MS. YEE: However --

MR. MC CLELLAN: Okay. 

MS. YEE: -- if the situation occurs where 

there is a representative representing a taxpayer that 

has a location issue that affects the timely completion 

of an audit or undertaking of an audit, we're going to 

work with you on that. 

MR. MC CLELLAN : 0ka y . 
MS. YEE: Okay. I mean, we're interested in 

kind of getting it completed, as you -- as the taxpayer 

will be as well. 

MR. MC CLELLAN: Sure. 

MS, YEE: But I would just say, let's kind of 

leave the distrust behind us and allow this to work. 

We're trying to -- and what -- we're not here to try to 

impinge on taxpayer's rights, that's not the point. 

The point is really, hopefully, to work with 

you. We know that audit -- time committed to audits is 

money on both sides. 

And we really want to allow this reg to get 

into place so that we can -- with limited resources on 

all sides of an audit -- try to get to where we need to 

go. 

Mr. Horton? 

MR. HORTON: I agree with you, Madam Chair. I 

mean, I would only add that, you know, the capacity of 

the consultant is not necessarily a consideration of 

- . 



whether or not there is adequate conference rooms or 


adequate staffing on the part of the consultant to 


address the number of clients that they may have. 


I mean, that's a totally different decislon 


that's being made by someone other than the Board of 


Equalization. 


And I think that staff is appropriate -- is 

taking the appropriate action not to consider those 

factors. And that if they are, in fact, causing a 

delay, I think what we might want to do is encourage the 

consultant to hire more people or get a bigger office. 

And this is not to be punitive, but delaying 


the audit because of those reasons just doesn't seem to 


have a lot of logic to me. I do believe that the 


taxpayer should be able to select whomever they want. 


They have that right. And that is in the best interests 


of the taxpayer to have the audit resolved as timely as 


possible. And it's generally in the best interests of 


the taxpayer to have the audit conducted where the audit 


records are, generally in the best interests. 


It may not in the best interests of the 


consultants to have to travel to the taxpayer's office 


to work with the auditor. It may be more convenient for 


the consultant to have the records shipped to their 


location or maybe a better means for them to manage 


their client base. But I don't know if that is a 


consideration of the client or in the best interests of 


the client, the taxpayer or the Board of Equalization. 




I would venture to say that if that discussion 


was made public, a client might have an issue with it. 


So, I'm in concurrence with Madam Chair, I 


don't really see a reason why we should change this 


particular language. 


MS. STEEL: Madam Chair? 


MS. YEE: Ms. Steel and then --
MS. STEEL: I have a few concerns here for this 


regulation change. 


First one that I heard from speakers were 

regarding that their one size fits all, it's not going 

to work for big companies comparing to small ones. And 

then there is very much bad language, it's totally 

open-ended for C4 that we've been talking about that --

I don't think it -- I believe that it's a good policy to 

have multiple audits at the same time. 

And then C7, that there is -- we give so much 

discretion to the auditors when the language represents 

as near the end of an audit or near the end doesn't mean 

it's not really clarifying for the taxpayers. 

And then third one is future, every time we 


make this kind of regulations we may be adding penalty 


later on to taxpayers. So, it's going to get tougher 


and tougher. Seems like most regulations that we are 


changing, it gets really tougher for taxpayers to 


respond while going through the process. 


So, I don't think this approach is really good 


and we really have to change the bad language first 




before we vote for this change. 


MS. YEE: Thank you, Ms. Steel. 


Any other comments from the Members? 


Mr. Davis, you had one final comment? 


MR. DAVIS: Yeah, I just wanted to address what 


Mr. Horton said about the consultants being the cause of 


hanging up the auditors due to space requirements. 


MR. HORTON: No, no, no. 


MS. YEE: No, no, that's not what he said. 


MR. DAVIS: Well, due to having too many 

clients and, you know, having to --
MR. HORTON: Let me -- let me clarify. Because 

that -- that may be what you understood me to say. So, 

out of respect to that, let me clarify. 

If, in fact, that is the case, I think the 


premise for the statement is that we have to respect 


professional discretion in that both the auditor, as 


well as the taxpayer, should be in a position to 


exercise their professional discretion. 


And on the part of the auditor, if, for 


example, part of the delay is attributed to those 


factors which I mentioned, the auditor should have the 


discretion to determine if that warrants a delay. 


The taxpayer should have the discretion as well 


to determine if that warrants a delay. Because 


typically a delay in an audit to the taxpayer is 


additional interest, potential penalties. And, so, we 


would not want the taxpayer to incur that, if in the 




professional judgment of the principals in this case, 


which happens to be the taxpayer, that the delay is 


attributed to the lack of space, the lack of staffing to 


address these issues currently or in a timely fashion. 


I don't think anyone would want that to occur. 


In fact, if I was blessed with that problem, 1 would 


hire more people. 


MR. DAVIS: And conceptually I have no argument 


with anything that you said. 


I guess I'm concerned because I don't know of 

any consultants who are doing what you hypothecate 

there -- who are hanging up audits due to space 

requirements or inadequate staffing. 

MR. HORTON: Neither -- and I don't want to go 

back and forth, Madam Chair. 


MS. YEE: Yeah. 


MR. HORTON: But this is a little different 


than the Assembly -- but neither do I, sir. 

I mean -- and again, I mean, as I said from the 

onset is that I don't know that -- that we can -- we 

can -- we can -- on the existing law, under existing 

policy and procedures, we can do all of this currently. 

What we're attempting to do, as I see it, is to 


codify an understanding of what we perceive to be 


efficient and, thus, the reason or the language, 


"generally, may, if this," and so forth. 


But we're certainly not trying to impede the 


professional discretion or professional judgment, we 


-



want to incorporate that somehow and maintain that. 


There is no -- I mean, I understand and 

appreciate the fear. In fact, it was kind of 

interesting to see that that fear was driving a lot of 

the concern. But it doesn't appear that the elements 

relative to the fear exist any more. 

And let me share as well, I think this -- we 

are trying to get at the exception. 1 think it is the 

consensus of the Board that the rule is that most of the 

taxpayers, the practitioners, do everything that they 

can humanly possibly do to protect the interests of 

their clients, in our case protect the interests of the 

State of California. 

I think everyone's above board and generally 


honest. It is when you run into that exceptional 


situation where there is an unreasonable delay, 


generally speaking, if there is and if in the 


professional judgment of the Board, after notifying all 


of the parties why this delay exists, they're able to 


take certain actions that protects the taxpayer, this 


protects the taxpayer, plus it expedites the process and 


reduces the potential interest. 


At that point, if there is issues not germane 


to the State of California or the taxpayer, I don't know 


that the professional ought to take those issues into 


consideration. 


MS. YEE: Okay. Thank you very much, 


Mr. Horton. 




Any other comments, Members? 


Okay. 


MR. LEONARD: Madam Chair? 


MS. YEE: Yes, Mr. Leonard? 

MR. LEONARD: Just to summarize my opinion. 


these aren't ready for prime time. 


I first was intrigued because there was an 

allegation that tax -- certain taxpayers had organized 

in some kind of conspiracy to withhold data and to stall 

audits. 
And in looking at our audit information, turns 

out not to be true. Certainly this is an adversarial 

proceeding to begin with, when an auditor comes in and 

says, "I don't believe you. I want to see all of your 

records." 

I mean, that's -- they don't have to say it, 

that's what an audit's about. We want to make sure you 

honestly signed your return. 

Without better -- to me the burden is on the 

Department to make some kind of case and no case has 

been made that there's a widespread act of misbehavior 

by taxpayers or their representatives which makes audits 

harder to do, more expensive, harder to get fair 

results. 

Were that the case, then these regulations 

might be in order. It's a delicate balance of power. I 

think this Board is very good and the questions you've 

been asking today that reflect on that, that it -- it is 



a delicate balance of power. 


We do have the right and the duty to audit the 


taxpayer's records. We need to take advantage of that 


as appropriate. 


Taxpayers have rights and responsibilities as 


well, including the rights from protection from 


harassment from their government. 


At the best case, we know audits are expensive 


to the taxpayer. They're time consuming to us. And we 


need to select them in the best manner possible. 


Miss Orendt, you made a misstatement, I'm 


going to say in advance you didn't mean this, but when 


you said that after a lengthy hot audit you hoped there 


was a liability after spending that much time on it, I 


know that's wrong. And you didn't really mean that. 


Because that's not our goal. Our goal is a 


fair audit, whatever the number is, plus, minus or zero. 


We should be as concerned with refunds as we are with 


liabilities and that's hard to do. I mean, that is 


really tough. 


And to -- for what extent we have now the audit 

manual as it's developed over the years, it seems to 

work. There are exceptions, that generally get appealed 

to here. There are other issues and'each of our Board 

Members, like me, have intervened and tried to help the 

taxpayer get an auditor they can communicate with and 

call your staff to do that or ask Taxpayer Rights 

Advocate to help us out. Because there are exceptions 



to that. But we should not govern by exceptions. 


And my concern is is at this point, all we have 


is a few anecdotes. Now, we don't have proof or 


evidence to make the case. And it's just not ready. 


MS. YEE: Thank you, Mr. Leonard. 


I'm prepared to make a motion to approve and 

authorize for publication this -- the regulation before 

us. 

I will say we've been talking about exceptions 

and extraordinary circumstances and I think that the 

exceptional situation that I see for us is really -- we 

are all working under very, very limited resources. And 

while much of this is really codifying existing 

practice, I think it does make clear how we intend to 

continue to do the work that we are charged to do under 

some pretty severe constraints. 

So, with that, I will move to approve and 

authorize for publication proposed regulation -- the 

proposed regulation before us. 

MS. MANDEL: With the -- with the amendment? 

MS. YEE: Yes, with the amendment as you 


suggested, Ms. Mandel. 


Is there a second? 


MR. HORTON: Give me a second. I just want to 


read the claim for refund. 


MS. YEE: Okay. 


MR. HORTON: Madam Chair, if I may? 


MS. YEE: Yes, Mr. Horton? 
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MR. HORTON: C7, let me first say I am actually 


okay with moving the regulation for the purpose of 


camunicating to staff, giving them some direction on 


how to proceed to expedite the audit and, at the same 


time, maybe communicating to the taxpayers some 


expectations. 


The claim for refund section, I really don't 

see the necessity for that. I just can't quite get 

there, Madam Chair, in that the Board -- the auditors 

should be doing this anyway. 

They should be -- if they identify a claim for 

refund, they should be processing the claim for refund. 

There should be no implications that it should be 

delayed at all. 

And even though this does not say it shall or 


should and so forth, the concern is is that it increases 


the probability. It modifies the culture or the thought 


process. 


When, in fact, if it -- if it were the other 

way and we did an audit and there was a -- the audit 

resulted in a credit and the auditor -- the taxpayer 

brought something else up and it was a debit, I doubt if 

the auditor would say, "Well, let me finish this audit 

and issue you a credit and send you a check. We are 

going to deal with that debit later on." 

Typically, you know, you want the sword to sort 


of cut both ways when you're talking about equity in 


your assessment and your legislative and regulatory 


-



authority. 


I would just ask that we discuss that aspect 


just a little more, Madam Chair. And I would really 


like to have your insight on this because you've been 


dealing with this a lot more than I have. 


And let me preface that by saying that, you 

know, I would -- I would follow your judgment in that 

you have been dealing with this for a while. 

MS. YEE: Well, first let me withdraw my motion 


for purposes of discussing this. 


I guess from my perspective, if we were to 


remove this paragraph 7, I'm not sure that all much 


would change in the world in terms of practice. 


I think if anything was really kind of a 

tickler so that during the course of the audit that we 

certainly want to give the opportunity for the taxpayer 

to come forward with respect to any claims for refunds 

to the effect -- to the extent that, as Ms. Orendt had 

commented, we can give effect to any credits that might 

be appropriate. 

So, if we were to remove the provision, I'm not 

so sure that it would harm anything. It's just 

something that's really -- I mean, in my mind it was 

really more kind of a tickler during the course of the 

audit as one -- one issue to bear in mind. 

So, 1 could live either way. 


MR. HORTON: Madam Chair, if I may? 


MS. YEE: Yes? 
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MR. HORTON: We might be able to accomplish the 


goal of communicating to staff by striking the last 


sentence, 


"A claim for refund that is presented near the 


conclusion of the audit may be addressed 


separately." 


Leave that to the discretion of the taxpayer 


and the discretion of the auditor. 


I think personally they should address it 


concurrently. I think we've got issues with debit and 


credit interest and offsetting. 


I think we have accounting issues of, you know, 

having the FBO filed subsequently and then having to 

consolidate the two. That's just very, very -- can be 

very, very complicated not that efficient. 

I like the adjustment the judgment made to C4. 


And I think C1 is right on the mark. So --
MS. YEE: Okay, Mr. Horton, I -- Ms. Mandel? 

MS. MANDEL: Can I just -- you know, I have --

I kind of have a rule when I look at these things of, 

you know, what -- what's going to happen when we're --

when no one's here any more that worked on it? 

MR. LEONARD: You'll have to stay. 


You've been here a while. 


MS. MANDEL: Well, I've been here a while, but, 


you know, we sit in these meetings sometimes and, you 


know, you hear Legal say, "Well, that would never happen 


at audit. The auditor would never do that." 


-



And then the taxpayers say, "Oh, yeah, but the 


auditors do that." 


So, if that sentence is struck, I'm just 


curious about the "should present," whether some, you 


know, auditor is going to say, "You didn't present it or 


I'm not even going to, you know, send it anywhere." 


And maybe if it gets added at the end of that 


sentence, it's just in order to facilitate timely 


something. 


MR. HORTON: Yeah, that makes sense. 

MS. MANDEL: But we need the something. Let's 

see -- 

MS. ORENDT: Well, I wanted to point out that 

in the paragraph above, No. 6 ,  Opening Conference, we do 

spell out during the opening conference items to be 

discussed, include, not limited to, claims for refund is 

included. 

MR. HORTON: Yeah, it's on there. 


MS. ORENDT: It is included in this. 


And my opinion, perhaps if you wanted to 


include -- include anything in that, maybe, 

"Auditor should encourage the taxpayer to 

present claims for refund at the beginning of 

the audit." 

MR. HORTON: Yeah. 

MS. ORENDT: But it is covered specifically as 

a topic of discussian that the auditor should cover in 


the opening conference. 
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1 MR. HORTON: One of those little checkmarks. 

2 MS. YEE: Right, exactly. 

3 MR. HORTON: We check it off. 

4 MS. YEE: So, we either -- so, either we try to 

5 modify paragraph 7, as suggested by Ms. Mandel, or maybe 

6 delete? 

7 MS. ORENDT: Delete it in its entirety, yes. 

8 MS. YEE: Yeah. 

9 MS. ORENDT: Yes. 

10 MS. YEE: To really give us --
11 MS. ORENDT: Staff is okay with that. 

12 MS. YEE: So, deleting all of paragraph 7 -- 

13 MS. MANDEL: Okay. 

14 MS. YEE: -- since it is included as a topic 

15 for the opening conference, in paragraph 6, okay. 

16 And that way we're not trying to put 

17 ourselves -- okay. 

18 All right. So, we have then the regulation 

19 before us. Let me remake my motion to approve and 

20 authorize for publication the proposed regulation with 

2 1 the suggested revision to --
22 MS. MANDEL: Second paragraph of C4. 

23 MS. YEE: -- right, the second paragraph of C4 

24 and with the deletion of paragraph 7 under subdivision 

25 C. 

2 6 Okay, is there a second? 

27 MR. HORTON: Second. 

28 MS. YEE: Second by Mr. Horton. 



Discussion? 


Please call the roll. 


MS. RICHMOND: Madam Chair? 


MS. YEE: Aye. 


MS. RICHMOND: Mr. Leonard? 


MR. LEONARD: No. 


MS. RICHMOND: Ms. Steel? 


MS. STEEL: No. 


MS. RICHMOND: Mr. Horton? 


MR. HORTON: Aye. 


MS. RICHMOND: Ms. Mandel? 


MS. MANDEL: Aye. 


MS. RICHMOND: Motion carries. 


MS. YEE: Thank you very much, Members. And 

thank you, staff, for your continued work with the 

interested parties. 

And to the interested parties, thank you much 

for all your diligence and patience with this. 

We will recess until 1:30, reconvene at that 

time. 
Thank you. 
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Notice of Proposed Regulatory Action 

The State Board of Equalization Proposes to Adopt 

California Code of Regulations, Title 18, 


Section 1698.5, Audit Procedures 


NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by 
Revenue and Taxation Code section 7051, proposes to adopt California Code of 
Regulations, title 18, section (Regulation) 1698.5, Audit Procedures. The 
proposed regulation will implement, interpret, and make specific Revenue and 
Taxation Code section (section) 7053, which requires sellers, retailers, and 
consumers to maintain sales and use tax records in such form as the Board may 
require and section 7054, which authorizes the Board to examine records, 
property, and persons, and conduct investigations to verify the accuracy of 
returns and accurately ascertain sales and use tax liabilities. 

A public hearing on the proposed adoption of Regulation 1698.5 will be held in 
Room 121, 450 N Street, Sacramento, California, at 9:30 a.m., or as soon 
thereafter as the matter may be heard, on March 23,2009. At the hearing, any 
interested person may present or submit oral or written statements, arguments, 
or contentions regarding the adoption of the proposed regulation. In addition, if 
the Board receives written comments prior to the hearing on March 23,2009, the 
statements, arguments, andlor contentions contained in those comments will be 
presented to and considered by the Board before the Board decides whether to 
adopt the proposed regulation. 

INFORMATIVE DlGESTlPOLlCY STATEMENT OVERVIEW 

Current Law 

Section 7053 requires sellers, retailers, and consumers to maintain sales and 
use tax records in such form as the Board may require, and section 7054 
authorizes the Board to examine records, property, and persons, and conduct 
investigations to verify the accuracy of returns and accurately ascertain sales and 
use tax liabilities. The Board has established an audit program that is designed 
to verify the accuracy of sales and use tax returns and determine the correct 
amount of sales and use tax required to be paid, as quickly and efficiently as is 
practicable under the circumstances. The audit program ensures that the Sales 
and Use Tax Law (Rev. &Tax. Code, § 6001 et seq.) is uniformly adhered to and 
enforced throughout the state, and thereby promotes voluntary compliance and 
deters tax evasion. 



The Board has also published an Audit Manual for use in the Board's audit 
program, which contains information about the procedures and techniques Board 
staff may utilize when performing audits.' However, the Board has not adopted 
regulations prescribing the procedures for conducting sales and use tax audits. 

Pro~osedRegulation 

The Board proposes to adopt Regulation 1698.5 to prescribe the procedures for 
conducting sales and use tax audits. Regulation 1698.5, subdivision (a), defines 
the terms "Board," "Pre-Audit Conference," "Opening Conference," "Status 
Conferences," "Exit Conference," "1nformationlDocument Request," "Audit 
Findings Presentation Sheet," "Records," and "Day." 

Regulation 1698.5, subdivision (b), explains that the Board has a duty to utilize 
its audit resources in an efficient and effective manner and that the purpose of an 
audit is to efficiently determine whether or not the correct amount of sales and 
use tax has been reported. Subdivision (b) requires Board staff to complete 
audits within the statutes of limitations for issuing Notices of Determination and 
Notices of Refund and provides procedures for Board staff to obtain written 
waivers of the statutes of limitations from taxpayers when necessary. 
Subdivision (b) prescribes Board staffs and taxpayers' duties during the audit 
process. For example, Board staff has a duty to apply the Sales and Use Tax 
Law fairly and consistently regardless of whether an audit results in a deficiency 
or refund of tax and to keep taxpayers informed about the status of their audits; 
and taxDavers have a dutv to maintain adeauate records and make them 
availabie tb Board staff f& inspection and cbpying upon request. Subdivision (b) 
also explains that the timeframes prescribed by the regulation are intended to 
provide for an orderly process that leads to a timely conclusion of an audit, rather 
than prevent or limit a taxpayer's right to provide information, and the timeframes 
may be adjusted when warranted. 

Regulation 7698.5, subdivision (c), prescribes the procedures for performing 
audits, requires Board staff to develop an audit plan that strives for the 
completion of each audit within a two-year timeframe, and suggests that 
taxpayers submit claims for refund at the beginning of their audits. Subdivision 
(c) prescribes the location of each audit, provides procedures for taxpayers to 
request a change of location, and permits Board staff to visit a taxpayer's places 
of business to gain a better understanding of the taxpayer's business operations 
even if an audit is not being conducted at the taxpayer's place of business. 
Subdivision (c) explains that field audit work is conducted during normal 
workdays and business hours throughout the year, however, Board staff will try 
to schedule field audit work so that it is performed at a time and in a manner that 
minimizes any adverse effects on taxpayers. 

'The Board's Audit Manual is availableat htt~://www.boe.ca.eov/sutaxistaxmanuals.htm 



Regulation 1698.5, subdivision (c), also requires Board staff to verbally request 
records and provide taxpayers with a chance to comply with such requests 
before issuing written Information/DocumentRequests (IDRs) and resorting to 
the IDR process for demanding information; and explains that Board staff will 
communicate its audit findings to taxpayers usingAudit Findings Presentation 
Sheets (AFPSs). In addition, subdivision (c) explains that taxpayers will be 
invited to: 

A pre-audit conferenceto discuss general audit procedures,the 
availability of and access to records, computer assisted audit procedures, 
relevant sampling issues, the data transfer process, the verificationof 
data, the security of data, the timeframes for furnishing and reviewing 
records, and the name of the person designated to receive IDRs; 
An opening conferenceto discuss the scope of the audit, the audit plan, 
the audit processes and procedures, claims for refund, the estimated 
timeframesto completethe audit, the name of the person designated to 
receive IDRs, and the scheduling of future audit appointments; 
A status conference or conferencesto discuss the status of the audit, 
IDRs, and AFPSs, and to ensure that the audit is on track for completion 
within the estimated timeframes outlined in the audit plan; and 
An exit conferenceto discuss the audit findings, the audit schedules, the 
review process, how to prepay a liability, the taxpayer's agreement or 
disagreement with the audit findings, and the Board's appeal procedures. 

The purposeof proposed Regulation 1698.5 is to prescribethe proceduresfor 
conducting sales and use tax audits. Proposed Regulation 1698.5 is necessary 
to prescribethe procedures Board staff must follow when performing sales and 
use tax audits and to provide guidance to taxpayers regardingthose procedures 
and their duties to cooperate in the audit process. 

There are no comparablefederal regulations or statutes to proposed Regulation 
1698.5. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determinedthat proposed . . Regulation 1698.5 does not impose a 
mandate on local agencies or school districtsthatare requiredto be reimbursed 
under part 7 (commencing with section 17500) of division 4 of title 2 of the 
Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND 
SCHOOL DISTRICTS 

The Board has determined that proposed Regulation 1698.5will result in no 
direct or indirect cost or savings to any state agency, any costs to local agencies 
or school districts that are requiredto be reimbursedunder part 7 (commencing 



with section 17500) of division 4 of title 2 of the Government Code or other non- 
discretionary costs or savings imposed on local agencies, or cost or savings in 
federal funding to the State of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

Proposed Regulation 1698.5 is consistent with the Board's current practices and 
procedures for conducting sales and use tax audits. Therefore, the Board has 
made an initial determination that proposed Regulation 1698.5 will not have a 
significant, statewide adverse economic impact directly affecting business, 
including the ability of California businesses to compete with businesses in other 
states. 

The proposed regulation may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representative private person 
or business would necessarily incur in reasonable compliance with the proposed 
action. 

RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE 
SECTION 11346.3, SUBDIVISION (b) 

The Board has determined that the adoption of proposed Regulation 1698.5 will 
neither create nor eliminate jobs in the State of California nor result in the 
elimination of existing businesses nor create or expand business in the State of 
California. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of proposed Regulation 1698.5 will not have a significant effect on 
housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must determine that no reasonable alternative considered by it or that 
has been otherwise identified and brought to its attention would be more effective 
in carrying out the purpose for which this action is proposed, or be as effective as 
and less burdensome to affected private persons than the proposed action. 



CONTACT PERSONS 

Questions regarding the substance of the proposed amendments should be 
directed to Bradley M. Heller, Tax Counsel Ill (Specialist), by telephone at (916) 
324-2657, by e-mail at Bradlev.Heller@boe.ca.aov,or by mail at State Board of 
Equalization, Attn: Bradley M. Heller, MIC:82,450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present 
testimony or witnesses at the public hearing, and inquiries concerning the 
proposed administrative action should be directed to Mr. Rick Bennion, Acting 
Regulations Coordinator, by telephone at (916) 445-2130, by fax at (916) 324- 
3984 , by e-mail at Richard.Bennion@boe.ca.nov,or by mail at State Board of 
Equalization, Attn: Rick Bennion, MIC:81,450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared an Initial Statement of Reasons and an underscored 
version of proposed Regulation 1698.5 showing its express terms. These 
documents and all information on which the proposed amendments are based 
are available to the public upon request. The rulemaking file is available for 
public inspection at 450 N Street, Sacramento, California. The express terms of 
the proposed regulation and the Initial Statement of Reasons are also available 
on the Board's Website at www.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT 
CODE SECTION 11346.8 

The Board may adopt proposed Regulation 1698.5 with changes that are 
nonsubstantial or solely in nature, or sufficiently related to the 
original proposed text that the public was adeauatelv olaced on notice that the . . 
changes could result from the briginally reg;latory action. If a 
sufficiently related change is made, the Board will make the full text of the 
proposed regulation, with the change clearly indicated, available to the public for 
at least 15 days before adoption. The text of the resulting regulatibn will be 
mailed to those interested parties who commented on the proposed regulation 
orally or in writing or who asked to be informed of such changes. The text of the 
resulting regulation will also be available to the public from Mr. Bennion. The 
Board will consider written comments on the resulting regulation that are 
received prior to adoption. 

http:www.boe.ca.gov


AVAILABILIW OF FINAL STATEMENT OF REASONS 

If the Board adopts proposed Regulation 1698.5, the Board will prepare a Final 
Statement of Reasons, which will be made available for ins~ection at 450 N 
Street, Sacramento, ~alifornia, and available on the ~oard'k Website at 
www.boe.ca.uov. 



Proposed Text of California Code of Regulations, 

Title 18, Section 1698.5 


1698.5. Audit Procedures. 

(a) DEFINITIONS. 

(1) BOARD. For the purposes of this regulation. "Board" refers to the Board of hualization. 

(2) PRE-AUDIT CONFERENCE. A meeting between the taxpayer andor the taxpaver's 
representative or desimted employee and Board staff mior to the ovening conference to discuss 
the availability and vroduction of records. including electronic records. This meeting mav occur 
several months before the o~ening conference with Board staff. 

13) OPENING CONFERENCE. The first meetim between the taxvaver andor the tmaver's 
re~resentativeor designated emvlovee and Board staff to discuss how the audit will be conducted 
and to begin the field audit work. 

(41 STATUS CONFERENCES. Meetings between the taxDaver andor the tmaver's 
reuresentative or designated employee and Board staff held throughout the audit to discuss audit 
issues and the vrogress of the audit. 

(5)  EXIT CONFERENCE. The meeting between the taxpayer andor the taxvaver's 
representative or designated emvlovee and Board staff at the conclusion of the audit to discuss 
the audit findings. 

(6'1 INFORMATION/DOCUMENT REOUEST (IDR). A Board form used to reauest single 
or multivle documents. data. and other information fkom the tamaver under audit. An IDR will 
be issued when the taxvaver fails to ~rovide records in resvonse to verbal muests. An audit 
engagement letter. which is used to confirm the start of an audit or establish contact with the 
taxpaver. is not an IDR. 

mAUDIT FINDINGS PRESENTATION SHEET (AFPS). A Board form used to present 
the staffs findings for each area of the audit as it is completed. The audit working vaper lead 
and subsidiarv schedules are attached to the AFPSs. 

(8) RECORDS. For the vurvoses of this regulation, "records" includes all records. includinq 
electronic (machine-sensible) records, necessasv to determine the correct tax liability under the 
Sales and Use Tax Law and all records necessarv for the vrooer comvletion of the sales and use 
tax return as vrovided in Regulation 1698. 

(9)DAY. For the purposes of this redation, "dav" means calendar dav. 



$b)GENERAL. 

The Board has a duty and an obligation to utilize its audit resources in the most effective and 
efficient manner wssible. This redation vrovides tamavers and Board staff with the necessarv 
procedures and guidance to facilitate the efficient and timelv comvletion of an audit. The 
redation also txovides for a~vrovriate and timelv communication between Board staff and the 
taxDaver of reauests. agreements, and exvectations related to an audit. 

(1) The v m s e  of an audit is to efficientlv determine whether or not the amount of tax has 
been reported correctlv based on relevant tax statutes. redations, and case law. 

(2) The audit of a taxvaver's records shall be comvleted in sufficient time to vermit the 
issuance of a Notice of Determination or Notice of R e h d  within the avvlicable statute of 
limitations. Audits of veriods with wtential liabilitv shall be comvleted in sufficient time ~r io r  
to the exviration of the statute of limitations to allow for the issuance of a determination. unless 
the tmaver consents to extend the veriod bv simina a waiver of limitation. 

statute exviration date extends the veriod in which a Notice of Determination or Notice of 
Refund mav be issued Auditors shall reauest taxvavers sim a waiver of l i ta t ion when there is 
sufficient information to indicate that an understatement or overstatement exists, but there is 
insufficient time to com~lete the audit before the exuiration of the statute of limitations. The 
auditor should also reauest a waiver be signed when a taxvaver reauests a wstwnement before 
the audit begins or while an audit is in vrocess. If the w a v e r  declines to sim a waiver, the 
B~ 

. . 

SuDenisow avvroval of the circumstances which necessitated the reauest for the waiver will be 
documented in the audit before the waiver is vresented to the w a v e r  for simture. If the 
extension of the statute of limitations totals two years or more. mroval bv the District Princiml 
Auditor will be documented in the audit before the waiver is vresented to the taxvaver for 
signature. 

(4) Dutv ofBoard Staff. 

A A 1 and adminis 
regardless of whether the audit results in a deficiencv or refund of tax. 

(B) Consider the materialitv of an area being audited. Audit decisions are based on Board 
statrs determination of the amount of a potential adiushnent balanced wainst the time reauired 
to audit the area and the dutv to determine whether the correct amount of tax has been reverted. 

[C) Make information reauests for the areas under audit as vrovided in Regulation 1698. 
The auditor will exvlain why records are being reauested when asked to do so. The auditor will 
also work with the taxvaver to resolve difficulties a w a v e r  has when reswndina to Board 
information reauests. including the use of satisfactow alternative sources of information. 



(D) Do not directly access the taxoaver's computer system if the taxvaver obiects to such 
access. excevt in the case of a search warrant. 

(E)Provide an audit plan to the taxvaver as vrovided in subdivision lcM7) of this 
redation. 

IF) Adhere to the timelines set forth in the original audit olan, or in the audit olan as 
amended pursuant to subdivision (c)(7) of this regulation and vrovide the resources to do so. 

(G) Keev the taxvaver avvrised of the status of the audit through status conferences and 
AFPSs. 

(H)Inform the taxvaver of the audit findings at the exit conference. 

(I) CODY taxvavers (ex.. owners. vartners. or coruorate officers) on all Board 
correspondence related to the audit when the taxvaver has authorized another vartv to reoresent 
them. 

(J)Safeguard taxvavers' records while examining them. 

(K) Inform the taxvaver of the audit vrocess, taxvaver's rights, and aoveal rights at the 
beginning of the audit. 

• (5)Dutv of Taxvavers. 

(A) Maintain records. Tamavers have a dutv to maintain the records and documents as 
reauired by Regulation 1698. 

(B) Provide records reauested bv the Board vursuant to Regulation 1698; adhere to the 
timelines in the original audit plan. or in the audit vlan as amended vwsuant to subdivision (cX7) 
of this redation: and vrovide adeauate resources to do so. 

(C) Make records available for ~hotocooving or scanning. The Board mav reauire the 
taxvaver to orovide vhotoco~ies, or make available for ~hotocovving or scanning. anv s~ecific 
documents gauested bv the Board that relate to auestioned transaction(s) if necessarv to 
determine the correct amount of tax, unless otherwise vrohibited bv federal law. 

(61 Amlication of Timeframes. The timeframes in this regulation are intended to vrovide for 
an orderlv vrocess that leads to a timelv conclusion of an audit and are not to be used to prevent 
or l i t  a tamaver's right to vrovide information. 

(A) Some AFPSs can be responded to in less than or more than the timeframe svecified in 
this redation. The auditor has discretion to adiust this timeframe as warranted. 

(B'1 Due dates for responses to IDRs and AFPSs shall be within the statute of limitations 
amlicable to the audit. Auditors will consider late responses to IDRs and AFPSs, provided a 
period of the audit will not exvire due to the statute of limitations. 

3 



 (C) The timeframes provided in this regulation will have no effect on the statute of 
limitations as provided by the Revenue and Taxation Code or on any remedies available 
to the Board or rights of the taxpayer. 
 
(c) Audits. 
 
 (1) Location of Audit.  Audits generally take place at the location where the taxpayer's 
original books, records, and source documents relevant to the audit are maintained, which 
is usually the taxpayer's principal place of business.  A taxpayer’s request to conduct the 
audit at a different location shall include the reason(s) for the request.  It is the taxpayer’s 
responsibility to provide all requested records at that location.  Requests will be granted 
unless Board staff determines the move will significantly delay the start or completion of 
the audit, or the Board does not have adequate resources available to conduct the audit at 
the requested location.   
 
If the taxpayer operates out of a private residence, or has a small office or work 
environment that will not accommodate the auditor(s), Board staff may require the 
records be brought to a Board office or taxpayer’s representative’s office.  If the audit is 
conducted at a Board office, the taxpayer will be provided a receipt for records. 
 
 (2) Multiple Requests by Taxpayers to Change the Location of an Audit.  After an 
initial request to change the audit location has been granted by Board staff, any 
subsequent requests for location changes in the same audit period shall be made in 
writing and include the reason(s) for the request.  These subsequent requests will be 
considered on a case-by-case basis.  Approval of these requests is at the discretion of 
Board staff.   
 
 (3) Site Visitations.  Regardless of where the audit takes place, Board staff may visit 
the taxpayer's place of business to gain a better understanding of the business’ operations 
(for example, a plant tour to understand a manufacturing process, or a visit to a restaurant 
to observe seating facilities or volume of business).  Board staff may not visit secure 
areas, or areas that are regulated by the federal government where federal security 
clearance is necessary, unless authorized by the taxpayer.  Board staff generally will visit 
on a normal workday of the Board during the Board's normal business hours. 
 
 (4) Time of the Audit.  Board staff will generally schedule the field audit work for full 
days during normal workdays and business hours of the Board.  The Board will schedule 
audits throughout the year, without regard to seasonal fluctuations in the businesses of 
taxpayers or their representatives.  However, the Board will work with taxpayers and 
their representatives in scheduling the date and time of an audit to try to minimize any 
adverse effects. 
 
Generally, the Board will not hold in abeyance the start of an audit pending the 
conclusion of an audit of prior periods or pending completion of an appeal of a prior audit 
currently in the Board’s appeals process.  In cases where a prior audit is under appeal and 
the audit for the subsequent periods is not held in abeyance, the Board will begin the 
current audit by examining areas that are not affected by the outcome of the appeal. 
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(5)Pre-audit Conference. Taxpayers (e.g., owners. oartners. or coroorate officers) shall be 
invited and encouraged to attend the ore-audit conference, whether or not the tamaver has 
authorized another Dartv to reoresent them. On audits where electronic records are involved. the 
Board's comouter audit sowialist shall varticivate in the ore-audit conference and the taxoaver's 
avorovriate information technolow staff shall be invited and encouraged to attend. 

D u k  the vre-audit conference. the items to be discussed include. but are not limited to: 
general audit orocedures. availability and access of records. computer assisted audit procedures, 
relevant samoling issues. data transfer orocess. verification of data, security of data, timeframes 
for furnishing and reviewing records, and the name of the oerson designated to receive ID&. 

(61 Ooenine Conference. Taxpavers (e.~., owners. oartners, or corporate officers) shall be 
invited and enmurazed to attend the o d e .  conference. whether or not the taxoaver has 
authorized another oar& to reoresent them. Durinsr the ovening conference, the items to be 
discussed include, but are not limited to: the scow of the audit, the audit plan. audit processes 
and v d u r e s .  claims for refund. estimated timeframes to comolete the audit. the name of the 
person designated to receive ID&. and the scheduliw of future audit aooointments. At the 
ooenine conference, the auditor shall orovide in writing. the name and telephone number of the 
audit suwwisor. and anv Board staff assimed to the audit team. 

(71 Audit Plan. All audits must be guided by an organized olan. The audit plan documents 
the areas under audit, the audit vrocedures. and the estimated timeframes to comolete the audit. 
A carefully thought out. but flexible audit olan reauires advance vlannine and a orowr overview 
of the assignment as a whole. To facilitate the timelv and efficient comoletion of an audit, Board 
staff shall develov an audit olan that strives for the comoletion of the audit within a two-year 
timefiame commencing with the date of the ooenino conference and ending with the date of the 
exit conference. Most audits will be comvleted in a much shorter timefiame and others may 
reauire a ~eri0dbeyond two vears. Nothine in this subdivision shall be construed to extend the 
completion of an audit to two vears when it can be comoleted in a shorter timeframe, nor limit 
the comvletion of an audit to two years when a longer timeframe is warranted. 

An audit olan is reauired on all audits. The audit olan shall be discussed with. and a coov 
provided to. the taxoaver at the ooenine conference. or when it is necessaw for the auditor to 
&st ~eview the taxoaver's records, within 30 davs from the ownine. conference. The audit elan 
should be signed bv the auditor and either the taxoaver or the taxoaver's reoresentative to show a 
commitment bv both varties that the audit will be conducted as described in the audit elan to 
allow for the timely comoletion of the audit. The audit olan is considered a guideline for 
conducting the audit and mav be amended throughout the audit orocess as warranted. If the 
original audit vlan is amended, the auditor shall provide the taxoaver with a coov of the amended 
elan. 

(8) Status Conferences. Taxoavers (e.g., owners, partners. or corporate officers) shall be 
invited and encourarred to attend stabs conferences. whether or not the taxoaver has authorized 
another vartv to reoresent them. Status conferences should be held throughout the audit to 
discuss the status of the audit. ID& and AFPSs. and to ensure the audit is on track for 
comoletion within the estimated t i m e k e s  as outlined in the audit olan. 

(91 Record Requests. 
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(A) Verbal Reauests. Before auditors vroceed with the IDR vrocess. taxpavers shall be 
allowed to comvlv with verbal reauests for records. When Board staff is unable to make verbal 
contact with the taxpaver. the auditor mav proceed directlv with the IDR vrocess. The auditor 
has the discretion to determine response times for verbal reauests. 

When records are not provided bv the taxvaver in response to verbal reauests for information as 
reauired bv Regulation 1698 and subdivision (b)(S)CB) of this redation, the auditor may 
proceed to the IDR vrocess unless doing so results in a veriod of the audit emiring under the 
statute of limitations. If a period of the audit will wire .  the Board mav issue a determination 
for the expiring veriod(sl. 

CB) IDR Process. The IDR process includes the issuance of an initial IDR a second IDR, 
and a formal notice and demand to furnish information. 

1. Tamavers will be allowed 30 davs to reswnd to the initial IDR measured from the 
date the IDR is delivered or mailed to the tax~aver and the verson designated by the taxpaver at 
the we-audit or o~ening conference to receive ZDRs. Anv response other than full comvliance 
with the IDR shall be reviewed bv the District Principal Auditor who shall determine the course 
of action to be taken in resvonse to anv issues raised bv the taxpaver. 

2. Taxuavers will be allowed 15 davs to vrovide records in resvonse to the second IDR 
reauesting the same records as the initial IDR. This date shall be measured from the date the @ 	 second IDR is delivered or mailed to the taxpaver and the person designated by the taxpaver at 
the vre-audit or opening conference to receive IDRs. 

3. Within 30 davs of the taxvaver providing records in resvonse to an IDR. the auditor 
will notifv the tamaver in writing if the documents ~rovided are sufficient. if additional 
information is needed, or if the auditor reauires additional time to determine the sufficiencv of 
the records. 

4. A formal notice and demand to furnish information shall be issued upon the 
tamaver's failure to furnish the reauested records in resvonse to the second IDR reauestine the 
same records. The taxvaver will have 15 davs to vrovide records in reswnse to the notice and 
demand to furnish information before Board staff mav issue a subnoena for those records or 
issue a determination based on an estimate. unless d o k  so results in a ~eriod of the audit 
exvirine under the statute of limitations. This date shall be measured from the date the notice 
and demand is delivered or mailed to the taxvaver and the verson designated by the tamaver at 
the vre-audit or evening conference to receive IDRs. 

(10)Audit Findings Presentation Sheet (AFPS). An AFPS should be used during the course 
of the audit as soon as each area of the audit is completed to vrovide the taxvayer with the 
prowsed audit findings. Taxpavers will be asked to indicate whether thev agree or disagree with 
the vrowsed findings. The taxvaver will be given an ovw&tv to vrovide additional 
information and documents to rebut the audit findings. generallv within 30 days of the date the 
AFPS was delivered or mailed to the tamaver. or the taxvaver's representative, or as otherwise 
provided for in subdivision b)(6)of this regulation. Ameement to the audit findings does not 
preclude the taxoaver from m a l i n g  the issue(s) at a later date. 
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As a general rule. within 30 davs of the taxvaver vroviding additional information in resvonse to 
an AFPS, the auditor will notifv the taxvaver if adiustment to the audit is warranted based on the 
informationvrovided. 

(111 Exit Conference. Tmavers (ex., owners. partners, or corporate officers) shall be 
invited and encouraged to attend the exit conference. whether or not the taxvaver has authorized 
another vartv to revresent them. During an exit conference. the items discussed include, but are 
not limited to: an exvlanation of the audit findings. the audit schedules. the review process, how 
to prevav a liability, and the Board's av~ealprocedures. 

The auditor shall provide the tamaver and the taxvaver's revresentative with a comvlete covv of 
the audit working pavers. including verification comments, which exvlain the basis for the audit 

(A) Generally. taxvavers shall be given 30 davs from the date of the exit conference to 
indicate whether thev agree or disagree with the audit f i g s .  unless d o h  so results in a 
period of the audit exviring under the statute of limitations. If the taxvaver disagrees with the 
audit findings, they mav vrovide additional information within this 30 davs for the auditor to 
consider. The auditor mav adiust the audit findings if warranted based on the information 
provided. 

The audit findings are subiect to additional review by Board staff to ensure that the 
audit zdings are consistent with the Sales and Use Tax laws and regulations. and Board 
policies. vractices, and vrocedures. A covv of anv audit working vavers adiusted as a result of 
the review vrocess shall be vrovided to the taxvaver. 

Note: Authoritv cited: Section 7051,Revenue and Taxation Code. Reference: Sections 7053 
and 7054,Revenue and Taxation Code: and California Code of Regulations. title 18. section 
1698. 
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Bennion, Richard 
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Sent: Friday, January 15, 2010 1210 PM 
To: Jene.bemard~ornsonreutemcom';'dbesio@fk.com'; 'ridraml.~ehmer~ematoyota.c0mm; 

m'; 'Linda.GhildmBNSF.com'; 
; 'Jan.K.Coutu~supervalu.com';

n-evans2@hp.com1; 'patrick.guerjn@ge.com'; 
'mphert@amgen.mm'; 'clarkhemingway@ge.com';W1~~nd.hogroian@us.pwc~mm'; 
'mary-kamaki@agitent.m'; :RKroha@ciber.mm'; 'Jleslm.orq)'; 
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'david.meie~.toyota.com';'KNienhaus@ciber.mm'; ' 
'Felicita.Peters@safeway.comcom; 'michael.prosio@gov.ca. iinkner;
'Debra.Reeve@vatem.com'; bm.rivem@intel.com.'; 'Neil.scottl@~~y.mm'; 
'suhair.shabau~nko~erica.comE;'esiedentopf@mst&.com'; 'pmes.speed@thompson- 
tax.com'; 'william.taylor@ge.com'; 'MThomton@JHGohn.m'; 'gary.to~in~Wmmmnia.com'; 
)eff.tmyer@ge.com'; 'mang@mpa.org'; 'eric.d.wojinskl~blay.com'; 
'denise.o.ruwar@exxoflmobil.corn' 

Cor Olson, Diane; Hellmuth, Leila; Bennion, Richard 
Subjset: State Board of Equalization -Announcement of Regulatory Change 

The State Board of Equalization will hold a public hearing to consider the adoption of Sales and Use 
Tax Regulation 1698.5, Audii Procedures. The proposed qulation will implerment, interpret, and make 
specific Revenue and Taxation Code section 7053, which rkuires sellers, retailers, and consumers to 
maintain sates and use tax records in such form as the Board mav.reauire . and sedion 7054. which 
authorizes the Board to examine records, property, and persons. and conduct investigations'to verify 
the accuracy 01 returns and accurately ascertain sales and u r  fa liabildes. The public hearing on the 
proposed regulation will be held in Room '121,450 N Street, Sacramento, at 9% a.m., or as &n 
thereafter as the matter may be heard, on Tuesday, March 23,2010. 

To view the notice of hearing, initial statement of reasons, proposed text, and history click on the 
following link: 
www.boe.ca.govkegdreg1698-5.htm. 

Questions regarding the substance of the proposed amendments to Regulation 1898.5 should be 
directed to: Mr. Bradley Heller, Tax Counsel 111(Specialist), by telephone at (016) 324-2657, by e-mail 
at ~ y , H e ~ / e ~ b o e . c a . g o v ,or by milat State Board of Equalization, Attn: Bradley M. Heller, 
MJC:82,450 N Street, P.O. Box 942879, Sacramento, CA 942799082. 

M e ncomments for the Board's consideretion, notices of intent to pwent testimony or witnessmi at 
the public hearin~, and inquiries concerning the proposedre~uMoryaction should bedirected to Rick 
Bennion, Regulations coordinator, telephone (916) 445-2130, fax (916) 324-3984, e-mail 
RMardBenn-boe.cagov or by mail to:State Board of Equa l ion ,  Attn: Rick B8hnion, MIG: 80, 
P.O. Box 942879, Sacramento, CA 94279-0080. 
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at-or you may obtaina copyby contact-
ingTammyA. Duggsnat (916)323-5354. 
Availabilityof Documents ontheInternet 

Copies of the Notice of Proposed Action, the Initial 
Statementof Reasons and the text of the regulationsin 
underline and strikeout may be accessed tbrough the 
Commission's website atwww.ctc.ca.. 

TITLE 18. BOARD OF EQUALIZATION 

Notice of Proposed Replatory Action 

The Sbte Board of Equalization Proposes to 
Adopt California Code of Regulations, Title 18, 

Section 1698.5, Audit Procedures 

NOTICE IS HEREBYGIVEN 

The StateBoard of Equalization(Board), pursuant to 
the authorityvestedin itby Revenueand Taxation Code 
section 7051, proposes to adopt California Code of 
Regulations, title 18, section (Regulation) 1698.5,Au-
dir Procedsrms. The proposed regulation will imple-
ment, interpret, and make specific Revenue and Taxa-
tion Code section (section) 7053, which requires sell-
ers,retailers, and consumers to maintain sales and use 
tax rerords in such f- as the Board may require and 
section 7054, which authorizes the Board to examine 
records, property, and persons, and conduct investiga-
tionstoverifvtheaccuracvofreturns andaccuratelvas-
certainsaleskdusetax Gbilities. 

ApublichearingontheproposedadoptionofRegula-
tion 1698.5willbeheldinRoom 121,450NStreet,Sac-
ramento, Califomia, at 9:30 a.m., or as soon t h e d e r  
as the matter may be heard, on March 23,2009. At the 
hearing, any interested person may present or submit 
oralorwrittenstatements,arguments, orcontentionsre-
garding the adoption of the proposed regulation. In 
addition, if the Board receives written comments prior 
to thehearingon March23,2009, the statements, argu-
ments, andtorcontentionscontainedinthosecomments 
willbe pmsented to andconsidered by theBoard before 
the ~ o & ddecides whether to adopt the proposed regu-
lation. 

I N F O W I V E  DIGESTPOLICY STATEMENT 
OVERVIEW 

CurrentLaw 
Section 7053requires sellers, retailers, and consum-

ersto maintainsalesanduse taxrecordsin suchform as 
the Board may require, and section 7054authorizesthe 
Board to examine records, property, and pemcm, and 
conductinvestigationstoverify the accuracyof returns 
and accurately ascertain sales and use tax liabilities. 

The Board has established an audit program that isde-
signedtoverifytheaccuracy ofsalesanduse taxreturns 
and determine the correct amount of sales and use tax 
required tobepaid, asquicklyandefficientlyasisprac-
ticableundertheciFcumstances. The audit p r o m  en-
sures that the Sales and Use Tax Law (Rev. & Tax. 
Code, 4 6001 et seq.) is uniformly adhered to and en-
faced throughout the state, and thereby promotes vol-
untarycomplianceanddeterstaxevasion. 

The Board has also published an Audit Manual for 
use in theBoard's auditpmgram, which containsinfor-
mationabouttheproceduresand techniquesBoard staff 
may utilize wh& perf- audiki However, the 
Board has not adopted regulationsprescribing the pro-
ceduresforconductingsalesandusetax audits. 
Proposed Regulation 

The ~oardiroposesto adopt Regulation 1698.5 to 
presaibe the procedures for conducting sales and use 
taxaudits. Regulation 1698.5, subdivision(a), defines 
the terms "oard," "PreAudit Conference," "Opening 
CBnference," "Status Conferences," *'Exit Confer-
ence," " I n f o n n a t i o ~ e n tRequest," "Audit Find-
ingsbsentationSheet,""Records," and"Day." 

Regulation 1698.5, subdivision(b), explains that the 
Board hasa duty to utilize its auditresources in an effr-
cient and effective manner and that the purpose of an 
audit is to efficientlydeterminewhether or not the cor-
rect amountof salesandusetax has beenreported.Sub-
division [b) requires Board staff to complete audits 
within the statutes of limitations for issuing Notices of 
DeterminationandNoticesofRefundandprovides pro-
ceduresfor Board staff to obtainwritten waivers of the 
statutesof limitations from taxpayerswhen necessary. 
Subdivision(b)prescribesBoard staff s and taxpayers' 
duties during the audit process. For example, Board 
staffhasa dutytoapplythe Salesand UseTax Law fair-
ly and consistently regadless of whether an audit re-
sultsin adeficiencyor refund oftaxandtokeeptaxpay-
en informedaboutthestatusoftheir audits;andtaxpay-
ers have a duty to maintain adequate records and make 
them available to Board stafffor inspection and copy-
ingupon request. Subdivision@) also explainsthatthe 
timefiwnes prescribedby theregulationare intendedto 
provideforanorderlyprocessthat leadstoatimelycon-
clnsionofanaudit,rafherthanprevent or limitataxpay-
er's right to pmvide information, and the timeframes 
maybeadjustedwhenwananted. 

Regulation 1698.5, subdivision (c), prescribes the 
p m c h  for performing audits, requires Board staff 
to develop an auditplan that strives for the completion 
of each audit within a two-year t i m e b e ,  and sug-
gest~that taxpayers submitclaims for refund at the be-

' The Board's Audit Manual is available at mvwbo@.ca.gov/ 
~tm/si~mamals.him~ 
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ginning of their audits. Subdivision (c) prescribes the 
locationof each audit, provides procedures for taxpay-
ers to request a change of location, and permits Board 
stafftovisitataxpayer'splacesofbusinessto gababet-
ter understanding ofthe taxpayer's business operations 
evenif anaudit isnot being conducted atthe taxpayer's 
daceofbusiness. Subdivision(c)explainsthat fieldau-
kit work is conducted during normal workdays and 
business hours throughout the year, however, Board 
staffwillbyto schedulefieldauditworksothat itisper-
formedat a time andin amannerthatminimizesanyad-
verseeffectsontaxpayers. 

Regulation 1698.5, subdivision (c), also requires 
Board stafftoverbally requestrecords andprovide tax-
payerswith a chance to comply with such requests be-
fore isxuinn written Infonnation/Document Requests 
(IDRs) anddresorlingto the IDR processfor&ding 
information; andexplainsthat Board staffwill commu-
nicate its audit tindings to taxpayers using Audit Find-
ingsPresentationSheets(AFPSs). In addition,subdivi-
sion(~)explainsthattaxpayenwill be invitedto: 

A p m u d i t  confeence to discuss general audit 
procedures, the availability of and access to 
records, computer assisted audit procedures, 
relevant samplingissues, thedatatransferprocess, 
the verification of data, the security of data, the 
timefrsmes for furnishing and reviewing rewnls, 
and the m e  of the person designated to receive 
IDRs; 
An openingconference to discussthe scopeof the 
audit, the audit plan, the audit processes and 
procedures, claims for refund, the estimated 
timeframesto complete the audit, the name of the 
person designated to receive IDRs, and the 
schedulingoffutureauditappointments; 
A stam conference or conferencesto discuss the 
statusoftheaudit,LDRs, andAFPSs, andtoensure 
thatthe audit is on track forcompletionwithin the 
estimated timeframes outlined in the audit plan; 
and 
An exit conference to discuss the audit findings, 
the audit schedules, the review process, how to 
prepay a liability, the taxpayer's agreement or 
disagreement with the audit findings, and the 
Board'sappeal procedures. 

Thepurpose ofproposedRegulation1698.5isto pre-
scribe the procedures for conducting sales and use tax 
audits.ProposedRegulation 1698.5isnecessarytopre-
scribe the procedures Board staff must fallow when 
performingsidesanduse taxauditsandtoprovide guid-
ante to taxpayersregardihgthose proceduresand their 
dutiestowoperatein theauditprocess. 

There cne no comparable federal regulations or stat-
utestopropdRegulation 1698.5. 

NO MAM)ATE ON LOCALAGENCIES 
AND SCHOOLDISTRICTS 

The Board has determined that proposed Regulation 
1698.5doesnot imposea mandate on local agenciesor 
schooldistrictsthatarerequiredto be reimbursedunder 
art 7 (commencing with section 17500) of division4 

NO COST OR SAVINGSTO STATE AGENCIES, 
LOCAL AGENCIES, AND SCHOOL DISTRICTS 

The Boardhas determinedthat proposed Regulation 
1698.5willresult inno director indirectcostor savings 
to any stateagency,anycoststolocalagenciesorschool 
disaicts that are required to be reimbursed under part 7 
(commencingwith section 17500)of division4 of title 
2 of the Government Code or other non4scretionary 
costs or savings imposed on local agencies, or cost or 
savingsinfederalfundingtotheStateofCalifornia. 

NO SIGNIFICANTSTATEWIDE ADVERSE 
ECONOMlC IMPACT DIRECTLY 

AFFECTING BUSINESS 

Proposed Regulation 1698.5 is consistent with the 
B o d s  current practices and procedures for mduet-
ing sales and use tax audits. Therefore, the Board has 
made an initialdeterminationthat proposed Regulation 
1698.5 will not have a significant, statewide adverse 
economic impactdirectly affectingbusiness, including 
the ability of California businesses to compete with 
businessesinotherstates, 

Theproposedregulationmayaffectsmallbusiness. 

NO COST IMPACTS TO PRIVATE 
PERSONS OR BUSINESSES 

TheBoardisnot aware ofanycostimpactsthat a rep-
resentativeprivate person or business would d
ly incurinreawnablecompliancewiththeproposedac-
tion. 

RESULTSOF THE ASSESSMENT 
REQUIRED BY GOVERNMENTCODE 

SECTION 11346.3, SUEDMSION (b) 

The Board has determined that the adoption of pro-
p o d  Regulation 1698.5will neither create nor elimi-
natejobs inthe Stateof Californianorresultintheelim-
inatimof existingbusinessesnorcreateorexpandbusi-
nessintheStateofCalifornia. 

I 
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NO SIGNIFICANTEFFECT 
ON HOUSING COSTS 

Adoption of proposed Regulation 1698.5 will not 
haveasignificanteffectonhousingcosts. 

DETERMINATION REGARDING 
ALTERNATIVES 

TheBoardmustdeterminethatnoreasonablealterna-
tive considered by it or that has been otherwiseidenti-
fiedandbroughttoitsattentionwouldbe moreeffective 
in canying out thepurpose forwhichthis action is pro-
posed, or be as effective as and less burdensame to af-
fectedprivatepersonsthantheproposedaction. 

CONTACT PERSONS 

Questions regarding the substance of the proposed 
amendments should be directed to Bradley M. Heller, 
Tax Counsel III (Specialist), by telephone at (916) 
324-2657, by e-mail atBradIey.HeNe@boe.ca.gov, or 
by mail at State Board of Equalization, Attn: Bradley 
M.Heller, MIC:82,450 N Street, P.O. Box 942879, 
Sacramento,CA942794082. 

Written commentsfor the Board's consideration,no-
tice of intent to present testimony or witnesses at the 
public hearing, and inquiries concerning the proposed 
administrative action should be directed to Mr. Rick 
Benuion. Acting Reeulations Coordinator. bv tele-
phoneati916) &5-2fi0, by fax at (916) 324-3584by 
e-mail at Ri6hard.Bennion@boe.ca.gov, or by mail at 
State Board of Equalization, Attn: Rick Bennion, 
MIC:81,450 N Street, P.O. Box 942879, Sacramento, 
CA94279-0080. 

AVAILABILITY OF INITIAL 
STATEMENT OF REASONS AND TEXT 

OF PROPOSED REGULATION 

The Board has prepared an InitialStatement of Rea-
sons and an underscored version of proposed Regula-
tion 1698.5 showing its express terms. These docu-
ments and all information on which the proposed 
amendments are based are available to the public upon 
request. The rulemaking file is available for public in-
spection at 450 N Street, Sacramento, California. The 
expresstenns of theproposed regulation and the Initial 
Statementof Reasons are also availableon the Board's 
Websiteatwww.boe.ca.gov. 

SUBSTANTIALLYRELATED 
CHANGES PURSUANT TO GOVERNMENT 

CODE SECTION 11346.8 

The Board may adopt proposed Regulation 1698.5
withchangesthat arenonsubstantialor solelygrammat-

ical in nature, or s&iciently related to the originalpro-
posed text thatthe public was adequately placed onno-
tice that the changes could result h m  the originally 
proposed regulatory action. If a sufficiently related 
changeismade, the Boardwill make the full text of the 
proposedregulation, with the changeclearlyindicated, 
available to thepublic forat least 15daysbefore adop-
tion. Thetext of the resultingregulation willbe mailed 
to those interestedpartieswho commented on the pm-
psed regulation in *ting or who askedto be 
infOm~ofsuc~chmges~~h~text oftheresultingreg-
ulation will also be available to the public eomM~. 
B-on. The B~~~~ writtenmts on 
the regulation btare receivedprior toadop.
tion. 

AVAILABILITY OF FINAL 
STATEMENT OF REASONS 

If the Board adoptsproposed Regulation 1698.5, the 
BoardwillprepareaFinal Statementof Reasons,which 
will be made available for inspection at 450 N Street, 
Sacramento, California, and available on the Board's 
Websiteatwww.boe.ca.gov. 

GENERALPUBLIC INTEREST 

CORRECTIONS STANDARDS 
AUTHORITY 

NOTICE OF EXTENDED PUBLIC 
COMMENT PERIOD AND RESCHEDULED 

PUBLIC HEARLNG 

California Code of Regulations 
Title 15, Crime Prevention and Corrections 

Department of Corrections and RehabiHbtion 
Corrections Standards Authority 

EXTENSION OF PUBLIC COMMENT PERIOD 

The Corrections Standards Authority (CSA) is 
amending the 2007 Local Jail Conshuetion Funding 
Program regulations(Title 15,CalifomiaCode ofReg-
ulation~,Division 1,Chapter 1,Subchapter6). 

CSAoriginallypublishedits fulklengthnotice in the 
Califomia RegulatoryNotice Register on December 4, 
2009,Register 2009,No.494,page2068. 

Thepublic comment periodopenedon December4, 
 2009andwastohaveclosedonJanuary26,201Oat 5:OO 

p.m. In order to assure that sufficient notice has been 
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January 15,2010 

To Interested Parties: 

Notice of Proposed Regulatory Action 
By the 

The State Board of Equalization 

Proposes to Adopt California Code of Regulations, 
Title 18, Section 1698.5, Audit Procedures 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization(Board), pursuant to the authority vested in it by 
Revenue and Taxation Code section 7051, proposes to adopt California Code of 
Regulations,title 18, section (Regulation) 1698.5, Audit Procedures. The proposed 
regulationwill implement, interpret, and make specific Revenue and Taxation Code 
sedion (section) 7053, which requires sellers, retailers, and consumers to maintain 
sales and use tax records in such form as the Board mav reauire and section 7054, 
which authorizes the Board to examine records, propert);, and persons, and conduct 
investigationsto verify the accuracy of returns and accurately ascertain sales and use 
tax liabilities. 

A public hearing on the proposedadoption of Regulation 1698.5 will be held in Room 
121,450 N Street, Sacramento, California, at 9:30 a.m., or as soon thereafter as the 
matter may be heard, on March 23,2009. At the hearing, any interested person may 
present or submit oral or written statements, arguments, or contentions regardingthe 
adoption of the proposed regulation. In addition, if the Board receives written comments 
prior to the hearing on March 23,2009, the statements, arguments, andlor contentions 
contained in those comments will be presented to and considered by the Board before 
the Board decides whether to adopt the proposed regulation. 
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INFORMATIVE DlGESTlPOLlCY STATEMENT OVERVIEW 

Current Law 

Section 7053 requires sellers, retailers, and consumers to maintain sales and use tax 
records in such form as the Board mav rewire, and section 7054 authorizes the Board 
to examine records, property, and pe&oni, and conduct investigations to verify the 
accuracy of returns and accurately ascertain sales and use tax liabilities. The Board 
has established an audit programthat is designed to verify the accuracy of sales and 
use tax returns and determine the correct amount of sales and use tax required to be 
paid, as quickly and efficiently as is practicable under the circumstances. The audit 
program ensures that the Sales and Use Tax Law (Rev. &Tax. Code, § 6001 et seq.) is 
uniformly adhered to and enforced throughout the state, and thereby promotes 
voluntary compliance and deters tax evasion. 

The Board has also published an Audit Manual for use in the Board's audit program. 
which contains information about the procedures and techniques Board staff may utilize 
when performing audits.' However, the Board has not adopted regulations prescribing 
the procedures for conducting sales and use tax audits. 

0 Proposed Regulation 

The Board proposes to adopt Regulation 1698.5 to prescribe the procedures for 
conducting sales and use tax audits. Regulation 1698.5, subdivision (a), defines the 
terms "Board," "Pre-Audit Conference," "Opening Conference," "Status Conferences," 
"Exit Conference," "InformationlDocument Request," "Audit Findings Presentation 
Sheet," "Records," and "Day." 

Regulation 1698.5, subdivision (b), explains that the Board has a duty to utilize its audit 
resources in an efficient and effective manner and that the Dumose of an audit is to , . 
efficiently determine whether or not the correct amount of sales and use tax has been 
reported. Subdivision (b) requires Board staff to complete audits within the statutes of 
limitations for issuing Notices of Determination and Notices of Refund and provides 
procedures for Board staff to obtain written waivers of the statutes of limitations from 
taxpayers when necessary. Subdivision (b) prescribes Board staff's and taxpayers' 
duties during the audit process. For example, Board staff has a duty to apply the Sales 
and Use Tax Law fairly and consistently regardless of whether an audit results in a 
deficiency or refund of tax and to keep taxpayers informed about the status of their 
audits; and taxpayers have a duty to maintain adequate records and make them 
available to Board staff for inspection and copying upon request. Subdivision (b) also 
explains that the timeframes prescribed by the regulation are intended to provide for an 
orderly process that leads to a timely conclusion of an audit, rather than prevent or limit 

'The Board's Audit Manual is available at W M ? ~ .hoe.c u . ~ o r s u r u x ~ s r a r n ~ u ~ ~ ~ ~ ~ I . s . l ~ r m .  
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a taxpayer's right to provide information, and the timeframes may be adjusted when 
warranted. 

Regulation 1698.5, subdivision (c), prescribes the proceduresfor performingaudits, 
requires Board staff to develop an audit plan that strives for the completion of each audit 
within a two-year timeframe, and suggests that taxpayers submit claims for refund at the 
beginning of their audits. Subdivision (c) prescribes the location of each audit, provides 
procedures for taxpayers to request a change of location, and permits Board staff to 
visit a taxpayer's places of businessto gain a better understandingof the taxpayer's 
business operations even if an audit is not being conducted at the taxpayer's place of 
business. Subdivision (c) explains that field audit work is conducted during normal 
workdays and business hours throughout the year, however, Board staff will try to 
schedule field audit work so that it is performed at a time and in a manner that 
minimizes any adverse effects on taxpayers. 

Regulation 1698.5, subdivision (c), also requires Board staff to verbally request records 
and provide taxpayers with a chance to comply with such requests before issuing 
written lnformationlDocument Requests (IDRs) and resorting to the IDR processfor 
demanding information; and expl&ns thk  ~ o a r dstaff will communicate its audit findings 
to taxpayers using Audit Findings Presentation Sheets (AFPSs). In addition, 
subdivision (c) explains that taxpayers will be invitedto: 

A pre-audit conferenceto discuss general audit procedures, the availability of 
and access to records, computer assisted audit procedures, relevant sampting 
issues, the data transfer process, the verification of data, the security of data, the 
timeframes for furnishing and reviewing records, and the name of the person 
designated to receive IDRs; 
An opening conferenceto discuss the scope of the audit, the audit plan, the audit 
processes and procedures, claims for refund, the estimated timeframes to 
complete the audit, the name of the person designated to receive IDRs, and the 
scheduling of future audit appointments; 
A status conference or conferencesto discuss the status of the audit, IDRs, and 
AFPSs, and to ensure that the audit is on track for completionwithin the 
estimated timeframes outlined in the audit plan; and 
An exit conferenceto discuss the audit findings, the audit schedules, the review 
process, how to prepay a liability, the taxpayer's agreement or disagreement with 
the audit findings, and the Board's appeal procedures. 

The purpose of proposed Regulation 1698.5 is to prescribe the proceduresfor 
conducting sales and use tax audits. Proposed Regulation 1698.5 is necessary to 
prescribethe procedures Board staff must follow when performing sales and usetax 
audits and to provide guidance to taxpayers regardingthose proceduresand their duties 
to cooperate in the audit process. 
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There are no comparable federal regulations or statutes to proposed Regulation 1698.5. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that proposed Regulation 1698.5 does not impose a 
mandate on local agencies or school districts that are required to be reimbursed under 
part 7 (commencing with section 17500) of division 4 of title 2 of the Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has determined that proposed Regulation 1698.5 will result in no direct or 
indirect cost or savings to any state agency, any costs to local agencies or school 
districts that are required to be reimbursed under part 7 (commencing with section 
17500) of division 4 of title 2 of the Government Code or other nondiscretionary costs 
or savings imposed on local agencies, or cost or savings in federal funding to the State 
of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

Proposed Regulation 1698.5 is consistent with the Board's current practices and 
procedures for conducting sales and use tax audits. Therefore, the Board has made an 
initial determination that proposed Regulation 1698.5 will not have a significant, 
statewide adverse economic impact directly affecting business, including the ability of 
California businesses to compete with businesses in other states. 

The proposed regulation may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representative private person or 
business would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE SECTION 
11346.3, SUBDIVISION (b) 

The Board has determined that the adoption of proposed Regulation 1698.5 will neither 
create nor eliminate jobs in the State of California nor result in the elimination of existing 
businesses nor create or expand business in the State of California. 
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NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of proposed Regulation 1698.5 will not have a significant effect on housing 
costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must determine that no reasonable alternative considered by it or that has 
been otherwise identified and brought to its attention would be more effective in carrying 
out the purpose for which this action is proposed, or be as effective as and less 
burdensome to affected private persons than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed amendments should be directed to 
Bradley M. Heller, Tax Counsel Ill(Specialist), by telephone at (916) 324-2657, by e- 
mail at Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: 
Bradley M. Heller, MIC:82,450 N Street, P.O. Box 942879, Sacramento, CA 94279- 
0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative 
action should be directed to Mr. Rick Bennion, Acting Regulations Coordinator, by 
telephone at (916) 445-2130, by fax at (916) 324-3984 ,by e-mail at 
Richard8ennion@boe.ca.gov,or by mail at State Board of Equalization, Attn: Rick 
Bennion, MIC:81,450 N Street, P.O. Box 942879, Sacramento, CA 94279-0080. 

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF PROPOSED 
REGULATION 

The Board has prepared an Initial Statement of Reasons and an underscored version of 
proposed Regulation 1698.5 showing its express terms. These documents and all 
information on which the proposed amendments are based are available to the public 
upon request. The rulemaking file is available for public inspection at 450 N Street, 
Sacramento, California. The express t e n s  of the proposed regulation and the Initial 
Statement of Reasons are also available on the Board's Website at www.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt proposed Regulation 1698.5 with changes that are nonsubstantial 
or solely grammatical in nature, or sufficiently related to the original proposed text that 0 the public was adequately placed on notice that the changes could result from the 

http:Bradley.Heller@boe.ca.gov
http:Richard8ennion@boe.ca.gov
http:www.boe.ca.gov
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originally proposed regulatory action. If a sufficiently related change is made, the Board 
will make the full text of the proposed regulation, with the change clearly indicated, 
available to the public for at least 15 days before adoption. The text of the resulting 
regulationwill be mailed to those interested parties who commented on the proposed 
regulation orally or in writing or who asked to be informed of such changes. The text of 
the resulting regulation will also be available to the public from Mr. Bennion. The Board 
will consider written comments on the resulting regulation that are received prior to 
adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts proposed Regulation 1698.5, the Board will prepare a Final 
Statement of Reasons, which will be made available for inspection at 450 N Street, 
Sacramento, California, and available on the Board's Website at www.boe.ca.gov. 

Sincerely, 

Diane G. 0l&n, Chief 
Board Proceedings Division 

DG0:reb 

Enclosures 
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Initial Statement of Reasons 

Proposed Adoption of California Code of Regulations, 
Title 18, Section 1698.5, Audit Procedures 

SPECIFIC PURPOSE AND NECESSITY 

Revenue and Taxation Code section (section) 7053 requires sellers, retailers, 
and consumers to maintain sales and use tax records in such form as the Board 
may require. Section 7054 authorizes the Board to examine records, property, 
and persons, and conduct investigations to verify the accuracy of returns and 
accurately ascertain sales and use tax liabilities. 

The Board has established an audit program that is designed to verify the 
accuracy of sales and use tax returns and determine the correct amount of sales 
and use tax required to be paid, as quickly and efficiently as is practicable under 
the circumstances. The Board has also published an Audit Manual for use in the 
Board's audit program, which contains information about the procedures and 
techniques Board staff may utilize when performing audits.' The audit program 
ensures that the Sales and Use Tax Law (Rev. & Tax. Code, § 6001 et seq.) is 
uniformly adhered to and enforced throughout the state, and thereby promotes 
voluntary compliance and deters tax evasion. 

However, the Board has not adopted regulations prescribing the procedures for 
conducting sales and use tax audits. Therefore, the Board proposes to adopt 
Reaulation 1698.5. Audit Procedures, for the s~ecific . DurDose . of incor~oratina -
the-~oard's general audit procedures'into a regulation. 

Regulation 1698.5, subdivision (a), defines the terms "Board," "Pre-Audit 
Conference," "Opening Conference," "Status Conferences," "Exit Conference," 
"lnformation/Document Request," "Audit Findings Presentation Sheet," 
"Records," and "Day." Regulation 1698.5, subdivision (b), explains that the 
Board has a duty to utilize its audit resources in an efficient and effective manner 
and that the purpose of an audit is to efficiently determine whether or not the 
correct amount of sales and use tax has been reported. Subdivision (b) requires 
Board staff to complete audits within the statutes of limitations for issuing Notices 
of Determination and Notices of Refund and provides procedures for Board staff 
to obtain written waivers of the statutes of limitations from taxpayers when 
necessary. Subdivision (b) prescribes Board staff's and taxpayers' duties during 
the audit process. For example, Board staff has a duty to apply the Sales and 
Use Tax Law fairly and consistently regardless of whether an audit results in a 
deficiency or refund of tax and to keep taxpayers informed about the status of 
their audits; and taxpayers have a duty to maintain adequate records and make 
them available to Board staff for inspection and copying upon request. 

' The Board's Audit Manual is available at rnw.hoe.cri.gov~~~~fuV:~f~~xniu~~~~aI~~htnt. 



Subdivision (b) also explains that the timeframes prescribed by the regulationare 
intended to provide for an orderly process that leads to a timely conclusion of an 
audit, rather than prevent or limit a taxpayer's right to provide information, and 
the timeframes may be adjusted when warranted. 

Regulation 1698.5, subdivision (c), prescribes the proceduresfor performing 
audits, requires Board staff to develop an audit plan that strives for the 
completion of each audit within a two-year timeframe, and suggests that 
taxpayers submit claims for refund at the beginning of their audits. Subdivision 
(c) prescribes the location of each audit, provides proceduresfor taxpayers to 
request a change of location, and permits Board staff to visit a taxpayer's places 
of business to gain a better understandingof the taxpayer's business operations 
even if an audit is not being conducted at the taxpayer's place of business. 
Subdivision (c) explains that field audit work is conducted during normal 
workdays and business hours throughout the year, however, Board st& will try 
to schedulefield audit work so that it is performed at a time and in a manner that 
minimizes any adverse effects on taxpayers. 

Regulation 1698.5, subdivision (c), also requires Board staff to verbally request 
records and provide taxpayers with a chance to comply with such requests 
before issuingwritten lnformation/Document Requests (IDRs) and resorting to 
the IDR process for demanding information; and explains that Board staff will 
communicate its audit findings to taxpayers using Audit Findings Presentation 
Sheets (AFPSs). In addition, subdivision (c) explains that taxpayers will be 
invitedto: 

A pre-audit conferenceto discuss general audit procedures,the 
availability of and access to records, computer assisted audit procedures, 
relevant sampling issues, the data transfer process, the verificationof 
data, the security of data, the timeframes for furnishing and reviewing 
records, and the name of the person designated to receive IDRs; 
An opening conferenceto discuss the scope of the audit, the audit plan, 
the audit processes and procedures, claims for refund, the estimated 
timeframes to complete the audit, the name of the person designated to 
receive IDRs, and the scheduling of future audit appointments; 
A status conferenceor conferencesto discuss the status of the audi, 
IDRs,and AFPSs, and to ensure that the audit is on track for completion 
within the estimated timeframes outlined inthe audit plan; and 
An exit conferenceto discuss the audit findings, the audit schedules, the 
review process, how to prepay a liability, the taxpayer's agreement or 
disagreement with the audit findings, and the Board's appeal procedures. 

Proposed regulation 1698.5 is necessary to formalize the Board's audit 
procedures, ensure that Board staff applies the Sales and Use Tax Law fairly and 
consistently regardless of whether an audit results in a deficiency or refund of 
tax, and to document the audit process for taxpayers and Board staff. 



DOCUMENTS RELIED UPON 

The Board relied upon Formal lssue Paper 09-005 (November 2,2009)and 
comments from interested parties and Board staff made during the Board's 
November 17, 2009, Business Taxes Committee meeting in deciding to propose 
the adoption of Regulation 1698.5, lssue Paper 09-005 is available on the 
Board's Website at www.boe.ca.gov/meetings/pdf/Combined- 1698.5.pdf. The 
audio and video from the November 17,2000,Business Taxes Committee 
meeting is available on the Board's Website at 
www.visualwebcaster.com/event.asp?id=53985.The minutes from the 
November 17, 2009, Business Taxes Committee meeting are available on the 
Board's Website at www.boe.ca.gov/meefings/pdf/7 1709-
Boar&committeee-minutes.pdf 

ALTERNATIVES CONSIDERED 

The Board considered whether it would be more appropriate to take no action as 
an alternative to adopting proposed Regulation 1698.5,during the Board's 
November 17,2009,Business Taxes Committee meeting. The Board decided to 
propose the adoption of Regulation 1698.5because the regulation is necessary 
to formalize the Board's audit procedures, ensure that Board staff applies the 
Sales and Use Tax Law fairly and consistently regardless of whether an audit 
results in a deficiency or refund of tax, and to document the audit process for 
taxpayers and Board staff. 

NO ADVERSE ECONOMIC IMPACT ON BUSINESS 

Proposed Regulation 1698.5 is consistent with the Board's current practices and 
procedures for conducting sales and use tax audits. Furthermore, proposed 
Regulation 1698.5,subdivision (c)(4), expressly provides that "the Board will 
work with taxpayers and their representatives in scheduling the date and time of 
an audit to try to minimize any adverse effects." Therefore, the Board has 
determined that the proposed regulation will not have a significant adverse 
economic impact on business. 



Proposed Text of California Code of Regulations, 

Title 18, Section 1698.5 


1698.5. Audit Procedures. 

Ja) DEFINITIONS. 

(1'1 BOARD. For the v w s e s  of this regulation. "Board" refers to the Board of Eaualization. 

(2) PRE-AUDIT CONFERENCE. A meeting between the taxvaver and/or the taxvaver's 
representative or designated emvlovee and Board staff vrior to the ovenitlg conference to discuss 
the availability and vroduction of records. including electronic records. This meeting may occur 
several months before the ownine conference with Board staff. 

(3) OPENING CONFERENCE. The first meeting between the taxvayer andlor the taxvaver's 
mresentative or designated emvlovee and Board staff to discuss how the audit will be conducted 
and to begin the field audit work. 

(4) STATUS CONFERENCES. Meetings between the taxDaver andlor the tawaver's 
revresentative or designated emvlovee and Board staff held throughout the audit to discuss audit 
issues and the promess of the audit. 

5 )  EXIT CONFERENCE. The meeting between the taxDaver and/or the tamaver's 
rev!!sentative or designated emolovee and Board staff at the conclusion of the audit to discuss 
the audit findings. 

(6) INFORMATION/DOCUMENT REQUEST (IDR). A Board form used to reauest single 
or multi~le documents, data, and other information from the taxvaver under audit. An IDR will 
be issued when the taxvayer fails to vrovide records in resDonse to verbal reouests. An audit 
engagement letter. which is used to conf~rrn the start of an audit or establish contact with the 
taxvaver. is not an IDR. 

(7)AUDIT FINDINGS PRESENTATION SHEET (AFPS). A Board form used to oresent 
the s W s  findines for each area of the audit as it is com~leted. The audit working wDer lead 
and subsidiarv schedules are attached to the AFPSs. 

(8'1 RECORDS. For the D w s e s  of this regulation. "records" includes all records. including 
electronic (machine-sensible) records. necessarv to determine the correct tax liabilitv under the 
Sales and Use Tax Law and all records necessw for the Drover comvletion of the sales and use 
tax return as vrovided in Redation 1698. 

(9)DAY. For the Durvoses of this regulation. "day" means calendar day. 



{b) GENERAL. 

The Board has a dutv and an obligation to utilize its audit resources in the most effective and 
efficient manner uossible. This regulation provides taxuavers and Board staff with the necessary 
procedures and guidance to facilitate the efficient and timelv comuletion of an audit. The 
regulation also urovides for appropriate and timelv communication between Board staff and the 
taxmver of reauests. agreements, and exuectations related to an audit. 

(1) The u w s e  of an audit is to efficientlv determine whether or not the amount of tax has 
been m r t e d  correctlv based on relevant tax statutes. redations, and case law. 

(2) The audit of a taxuaver's records shall be comuleted in sufficient time to mmit  the 
issuance of a Notice of Debxmhtion or Notice of Refund within the mlicable statute of 
liitations. Audits of ueriods with wtential Siabitv shall be completed in sufficient time urior 
to #heexpiration of the statute of limitations to allow for the issuance of a determination. unless 
the tamaver consents to extend the ueriod bv si mine a waiver of limitation. 

13) Waiver of Limitation. A waiver of limitation that is signed bv the taxuaver prior to the 
statute exuiration date extends the M o d  in which a Notice of Determination or Notice of 
Refund mav be issued. Auditors shall reauest taxpavers sim a waiver of limitation when there is 
sufficient information to indicate that an understatement or overstatement exists, but there is 
insufficient time to complete the audit before the expiration of the statute of liitations. The 
auditor should also reauest a waiver be signed when a taxuaver reauests a uostwnement before 
the audit begins or while an audit is in process. If the taxuaver declines to sign a waiver. the 
B o d  mav issue a determination for the expiring ueriod(sL 

Su~ervisorv approval of the circumstances which necessitated the reauest for the waiver will be 
documented in the audit before the waiver is presented to the taxpaver for siwature. If the 
extension of the statute of limitations totals two vears or more, auuroval bv the District Princiual 
Auditor will be documented in the audit before the waiver is mesented to the taxuaver for 
signature. 

14) Dutv of Board Staff. 

(A) Apply and admiister the relevant statutes and regulations fairly and consistently 
regardless of whether the audit results in a deficiencv or refund of tax. 

(B) Consider the materiality of an area being audited. Audit decisions are based on Board 
staffs determination of the amount of a ~otential adiustment balanced against the time reauired 
to audit the area and the dutv to determine whether the correct amount of tax has been m r t e d .  

(C) Make information reauests for the areas under audit as provided in Regulation 1698. 
The auditor will exulain whv records are beme reauested when asked to do so. The auditor will 
i d 
information reauests. including the use of satisfactow alternative sources of information. 



(D) Do not directly access the taxoaver's comouter svstem if the taxoaver obiects to such 
access, exceot in the case of a search warrant. 

IE) Provide an audit plan to the taxoayer as provided in subdivision (cM71 of this 
regulation. 

. .(F) Adhere to the timelines set forth in the on& audit plan. or in the audit elan as 

a d 
AFPSs. 

(H)Inform the taxmver of the audit findm~s at the exit conference. 

(1) CODY taxuavers (e.~.. owners. m e r s .  or corporate officers) on all Board 
correswndence related to the audit when the taxoaver has authorized another partv to represent 
them. 

tn Safeguard taxpavers' records while examinine them. 

(K) Inform the taxuawr of the audit orocess, taxoaver's rights, and a~oeal rights at the 
beginning of the audit. 

( 5 )  Dutv of Taxoavers. 

(B) Provide records reauested bv the Board nursuant to Redation 1698: adhere to the 

timelines in the on& audit olan. or in the audit olan as amended ornuant to subdivision (c)(Q 

of this redation: and orovide adeauate resources to do so. -


(C1 Make records available for ~hotocoovine or scanning. The Board mav reauire the 

taxuaver to orovide ohotoco~ies. or make available for ~hotacoovine or scannine, anv swific 

documents reauested bv the Board that relate to auestioned transaction(s) if n e c e w  to 

determine the correct amount of tax. unless otherwise orohibited by federal law. 


(6) ADalication of Timeframes. The timeframes in this reaulation are intended to orovide for 

or l i t  a taxpaver's right to orovide information. 

(A) Some AFPSs can be resmnded to in less than or more than the timeframe swified in 

this regulation. The auditor has discretion to adiust this timeframe as warranted. 


(B) Due dates for resoonses to IDRs and AFPSs shall be within the statute of limitatio~~s 
a ~ ~ l i a b l eto the audit. Auditors will consider late reswnses to IDRs and AFPSs. orovided a 
p e r i e r i 




- -  - 

(C) The timeframes vrovided in this regulation will have no effect on the statute of 
limitations as vrovided bv the Revenue and Taxation Code or on anv remedies available to the 
Board or riehts of the -aver. 

{c) AUDITS. 

(1) Location of Audit. Audits eenerallv take vlace at the location where the tamaver's 
original books, records. and source documents relevant to the audit are maintained. which is 
usually the tmaver's vrincipal vlace of business. A muest to conduct the audit at a different 
location shall include the reasodsI for the reauest. It is the Waver's reswnsibilitv to vrovide 
all reauested records at that location. Reauests will be minted unless Board staff determines the 
move will sienificantlv delav the start or completion of the audit, or the Board does not have 
adeauate resources available to conduct the audit at the reauested location. 

If the taxpaver ooerates out of a private residence. or has a small office or work environment that 
will not accommodate the auditor(s1 Board staff mv require the records be broueht to a Board 
office or taxpaver's rmresentative's office. If the audit is conducted at a Board office, the 
taxvaver will be vrovided a receipt for records. 

reauest to chanee the audit location has been minted bv Board staff. anv ~ubsea~uent 

a 
reouests for 

location changes in the same audit oeriod shall be made in writing and include the rewn(s) for 
the reauest. These subseauent reauests will be considered on a case-bv-case basis. Avvroval of 
these reauests is at the discretion of Board staff. 

13) Site Visitations. Regardless of where the audit takes dace. Board staff mav visit the 
taxpayer's vlace of business to gain a better understanding of the business' omtions (for 
examvle, a vlant tour to understand a manufacturine process. or a visit to a restaurant to observe 
seating facilities or volume of business). Board staff mav not visit secure areas. or areas that are 
r e t 
authorized bv the taxpaver. Board staff eenerallv will visit on a n o d  workday of the Board 
durine the Board's normal business hours. 

durine normal workdavs and business hours of the Board. The Board will schedule audits 
throuehout the year, without regard to seasonal fluctuations in the businesses of taxvavers or 
their representatives. However. the Board will work with taxvavets and their remntatives in 
scheduling the date and time of an audit to trv to minimize anv adverse effects. 

G e n e r a l l v . & l 
audit of prior veriods or vendim comvietion of an avveal of a vrior audit currentlv in the Board's 
avveals process. In cases where a vrior audit is under m a 1  and the audit for the subseauent 
o e p e 
are not affected bv the outcome of the a~veal. 



( 5 )  Pre-audit Conference. Tamavers (e.e.. owners. mrlners. or cornrate officers) shall be 
i	 k n 
au orizedauother tor 

Board's comvuter audit suecialist shall varticiDate in the vre-audit conference and the taxmver's 

a	 p p 

D	 s 

ft	 gen a it s availabili d 
relevant SBrnvliig issues, data transfer pzwtess. verification of data bf,of data. timehmes 
for furnishing and review in^ records, and the name of the verson desimted to receive IDRs. 

(6) oven in^ Conference. Tamavers (e.a.. owners. oartners. or cormrate officers) shall be 

invited and encowed to attend the owning conference, whether or not the taxmvm has 

authorized another Daav to revresent them. J h h e ;  the oxnine; conferen ce. the items to be 

d i s c u s $
andm 
person desianated to receive ID&. and the schedulinn of future audit ao~ointments. At the 

0venn-t~conference. the auditor shall wovide in writing. the name and telmhone number of the 

audit suvervisor, and anv Board staff assirmed to the audit team. 


(7)Audit Plan. All audits must be euided bv an orpmkd nlan. The audit vlan documents 

the areas under audit. the audit vrocedines. and the estimated timeframes to comvlete the audit. 

A mful lv  thought out. but flexible audit vlan reauires advancevlmnhaand a vmmr overview 

of the assimment as a whole. To faditate the timelv and efficient com~letion of an audit. Board 

staff shall develov an audit vlan that strives for the comvletion of the audit within a two-vear 

timeframe commench with the date of the ovenine co&ence and endine with the date of the 

exit conference. Most audits will be comvleted in a much shorter timeframe and others may 

rea'  a 'odbeo dtwo ears. No 

comvletion of an audit to two vew when it can be camvleted in a shorter timeframe. nor l i t  

the comvletion of an audit to two vears when a longer timefrnune is warrauted. 


An audit plan is muired on all audits. The audit ~ l a nshall be discussed with. and a copy 

provided to, the taxpaver at the o+ conference. or when it is necessarv for the auditor to 

firstreview the taxaaver's records. within 30 days h m  the ovenine conference. The audit plan 

should be signed bv the auditor and either the taxmver or thetamaver's re~resentative to show a 

commitment by both parties that the audit will be conducted as described in the audit vlan to 

allow for the timelv completion of the audit. The audit ~ l a nis considered a rmideline for 

conducting the audit and mav be amended throughout the audit vrffiess as wananted. If the 

original audit vlan is amended. the auditor shall vrovide the taxmyer with a covv of the amended 

&&. 

8 Sta Conferences. T -

invited and encorned to attend status conferences, whether or not the taxvaver has authorized 

another oartv to revresent them. Status conferences should be held throughout the audit to 

fi
e the audit is on track for 

comvletionwithin the estimated timeframes as outlined in the audit vlan. 


(9) Record Reauests. 
C 



(A) Verbal Reauests. Before auditors proceed with the IDR process. taxvavers shall be 
allowed to comply with verbal reauests for records. When Board staff is unable to make verbal 
contact with the taxpayer, the auditor rnav vroceed directly with the IDR mcess. The auditor 
has the discretion to determine resDonse times for verbal reuuests. 

When records are not provided bv the taxpaver in resoonse to verbal reauests for information as 
reuuired bv Redation 1698 and subdivision &NSVB) of this regulation. the auditor may 
proceed to the IDR mcess unless doing so results in a ueriod of the audit expiring under the 
statute of limitations. If a period of the audit will expire, the Board mav issue a determination 
for the expiring periodlsl 

IB) IDR Process. The IDR process includes the issuance of an initial IDR a second IDR, 
and a formal notice and demand to furnish information. 

1. Taxuavers will be allowed 30 davs to respond to the initial IDR measured h m  the 
date the IDR is delivered or mailed to the taxpayer and theDerson desimated bv the tamaver at 
the ore-audit or owing  conference to receive ID%. Anv resoonse other than lid1 compliance 
rn 
of action to be taken in resoonse to anv issues raised bv the taxpaver. 

2. Taxoavers will be allowed 15 days to provide records in response to the second IDR 
reawsting the same records as the initial IDR. This date shall be measured from the date the 
seoond IDR is delivered or mailed to the taxpayer and the person designated bv the w a v e r  at 
the pre-audit or owning conference to receive ID%. 

3. Within 30 days of the taxpaver ~roviding records in res~onse to an IDR. the auditor 
will not& the taxpaver in writing if the documents mvided are sufficient. if additional 
information is needed. or if the auditor reauires additional time to determine the sufficiencv of 
the records. 

4. A formal notice and demand to furnish information shall be issued upon the 
taxvaver's failure to furnish the recluested records in reswnse to the second IDR reuuestinn the 
same records. The taxuaver will have 15 davs to provide records in response to the notice and 
demand to furnish information before Board staff mav issue a subvoena for those records or 
issue a determination based on an estimate. unless doing so results in a wn'od of the audit . . expmg under the statute of liitatiom. This date shall be measured from the date the notice 
and demand is delivered or mailed to the taxpaver and the w o n  designated bv the taxpayer at 
the pre-audit or owning conference to receive IDRs. 

(10) Audit F i n e s  Presentation Sheet (AFPS). An AFPS should be used during the course 
of the audit as soon as each area of the audit is com~leted to provide the taxpaver with the 
prowsed audit findings. Taxpavers will be asked to in&& whether thev arrree or disanree with 
the ~roposed findings. The taxuaver will be given an o~portunitv to provide additional 
information and documents to rebut the audit findies. nenerallv within 30 days of the date the 
AFPS was delivered or mailed to the -aver. or the taxpaver's reuresentative. or as otherwise 
provided for in subdivision (bX6) of this regulation. Anreernent to the audit findings does not 
preclude the taxpaver &om a ~ ~ e a l i ~  the issuels) at a later date. 

6 



As a general rule, within 30davs of the taxvaver vrovidina additional information in resoonse to 
an AFPS. the auditor will notifv the taxvaver if adiustment to the audit is warranted based on the 
information ~rovided. 

invited and encouraeed to attend the exit conference. whether or not the taxvaver has authorized 
another vartv to reDresent them. Durine an exit conference. the items discussed include. but are 
not limited to: an exolanation of the audit find ins!^, the audit schedules. the review process. how 
to vreoav a liabilitv. and the Board's ao~eal vrocedures. 

m f 
the audit working ~auers.including verification comments. which emlain the basis for the audit 
findines. 

(Al Generallv, Wavers shall be given 30 davs from the date of the exit confixence to 
indicate whether thev aeree or disaetee with the audit findings. unless doine so results in a 
period of the audit ex~irine under the statute of limitations. If the taxmver disamees with the 
audit f i n d i ,  thev mav vrovide additional information within this 30 davs for the auditar to 
consider. The auditor mav adiust the audit findines if wamnted based on the information 
provided. 

(B) The audit findines are subiect to additional review bv Board staff to ensure that the 
audit fmdinns are consistent with the Sales and Use Tax laws and reeulations, and Board 
policies, uractices. and vrocedures. A c o ~ vof anv audit working pavers adjusted as a result of 
the review orocess shall be vrovided to the tamaver. 

Note: Authoritv cited: Section 7051. Revenue and Taxation Code. Reference: Sections 7053 
and 7054. Revenue and Taxation Code: and California Code of Reeulations, title 18, section 
-1698. 
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Type of  Regulation: Sales and Use Tax 

Regulation: 1698.5 

Title: 1698.5,Audit Procedures 

Preparation: Brad Heller 
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Board proposes to adopt Regulation 1698.5, Audit Procedures, for the specific 
purpose of incorporating the Board's general audit procedures into a regulation. 

History of Proposed Regulation: 
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January 15, 2010 OAL publication date; 45-day public comment period begins; IP mailing 
January 5,2010 Notice to OAL 
November 17,2009 BusinessTax Committee, BoardAuthorized Publication (vote 5 -0) 
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The State Board of Equalization 

NOTICE OF CORRECTION 

The State Board of Equalization published a Notice of Proposed Regulatory 
Action (NOPRA) concerning the proposed adoption of California Code of 
Regulations, title 18, section (Regulation) 1698.5, Audit Procedures, in the 
January 15, 2010, edition of the California Regulatory Notice Register (Register 
2010, No. 3-2, Page 89). The second paragraph of the published NOPRA 
contained a typographical error, which incorrectly indicated that the public 
hearing regarding the proposed regulatory action was scheduled for March 23, 
-2009, and that the deadline for the Board to receive written comments was prior 
to the start of the 2009 hearing. The NOPRA should have correctly provided 
that: 

"A public hearing on the proposed adoption of Regulation 1698.5 will be held in 
Room 121,450 N Street, Sacramento, California, at 9:30 a.m., or as soon 
thereafter as the matter may be heard, on March 23,2010. At the hearing, any 
interested person may present or submit oral or written statements, arguments, 
or contentions regarding the adoption of the proposed regulation." 

"Anv interested person mav also submit written comments regarding the ado~tion 
of t6e proposed'regulation~ The written comment period closes at 630 a.m.,'or 
as soon thereafter as the matter may be heard, on March 23,2010. Written 
comments received by Mr. Rick Bennion, at the postal address, email address, or 
fax number ~rovided below. orior to the close of the written comment oeriod will 
be submitted to and consideked by the Board before the Board decides whether 
to adopt the proposed regulation." 

Any inquiries regarding this correction should be made to Mr. Rick Bennion, 
Acting Regulations Coordinator, by telephone at (916) 445-2130, by fax at (916) 
324-3984, by e-mail at Richard.Bennion@boe.ca.gov, or by mail at State Board 
of Equalization, Attn: Rick Bennion, MIC:81, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

http:Richard.Bennion@boe.ca.gov
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stone, Tax, Counsel HI (Specialist), by telephone at 
(916) 323-7713, by e-mail at CatuIee.Johnstone@ 
boe.ca.gov,or by mail at State Board of Equalization, 
Attn: CaraleeD. Johnstone, MIC:82,450 N Street,P.O. 
Box 942879,Sacramento,CA942794082. 

Written commentsfor the Board's consideration,no-
tice of intent to present testimony or witnesses at the 
public hearing, and inquiries concerning the proposed 
administrative action should be directed to Mr. Rick 
Bennion, Acting Regulations Coordinator, by tele-
phone at (916) 445-2130,by k a t  (916)324-3984, by 
+mail at RichantBennion@boe.ca.gov, or by mail at 
State Board of Equalization, Attn: Rick Bennion, 
MIC:81,450 N Street, P.O. Box 942879, Sacramento, 
CA942794Nl80. 

AVAILABILITY OF INITIAL STATEMENT 
OF REASONS AND TEXTOF 

PROPOSED REGULATION 

The Board hasprepared an Initial Statementof Rea-
sons and an underscored version of proposed Regula-
tion 4903 and the proposed cross-referencing regula-
tions showing their express terms. These documents 
and all informationon which the proposed regulations 
arebased are available to the public upon request. The 
rulemtzkhgfileis available for public inspectionat 450 
N Street, Sacramento,Califomia. The expressterms of 
the proposed regulation and the Initial Statement of 
Reasons are also available on the Board's Website at 

SUBSTANTIAUY RELATED CHANGES 
PURSUANT TO GOVERNMENT 

CODE SECTION 11346.8 

The Boardmay adoptproposedRegulation4903 and 
the floposed cros+referencing regulations with 
changes that are nonsubstantial or solely grammatioal 
i n n a m ,  orMcientlyrelatedtothe originalproposed 
text thatthepublicwasadequatelyplacedonnoticethat 
the cbanges could result from the originally proposed 
regulatory action. If a related change is 
made@aproposed regulation, the Board willmakethe 
full text of the urorowsed redation. with the change 
clearly indicated,available to the public for at least 75 
days before adoption. The text of the resulting regula-
tionwillbemailed tothoseinterestedpartieswho&-
m e n d  on theproposed regulation orally or in writing 
or who 85kedtobe informedofsuch changes. The text 
of the resultingregulation will also be available to the 
public fromMr.Bennion.TheBoardwill considerwrit-
ten cumments an the resulting regulation that are re-
ceivedpriortoadoption. 

AVAILABILITY OF FINAL 
STATEMENT OF REASONS 

If the Board adopts proposed Regulation 4903 and 
the proposed cross-refereneing regulations, the Board 
will or- a Final Statement of Reasons. which will 
be Adkavailable for inspection at 450 N Sweet,Sacra-
mento,California,andavailableon the Board's Websitc 

I GENERALPUBLICINTEREST 

BOARD OF EQUALIZATION 

NOTICE OF CORRECTION 

Coneeming the Board of Equalhation's 
Notice of Proposed Action 

The State Board of Equalization published a Notice 
of Proposed Regulatory Action (NOPRA) concerning 
the proposed adoption of California Code of Regula-
tions, title 18, section mgulation) 1698.5, Audit Pro-
cedures, in the January 15,2010,editionofthe Califor-
nia Regulatory Notice Register (Register 2010, No. 
3-2,Page 89). The secondparagraph of the published 
NOPRA contained a typpphical  error, which incor-
rectly indicated that the public hearing regarding the 
proposed regulatory action was scheduled for March 
23, m,andthat the deadline forthe Board to receive 
written comments was prior to the start of the 2M19. 
hearing. TheNOPRA should have correctlyprovided 
that: 

"A publicheatingon the proposed adoptionof Regu-
lation 1698.5 will be held in Room 121,450 N Street, 
Sacramento, California, at9:30a.m., oras soonthereaf-
ter as the mattermay be heard, on March 23, m.At 
the haaring, any interested person may present or sub-
mit oral or written statements, arguments, or conten-
tions regarding the adoption of the proposed regula-
tion." 

"Any interestedpersonmayalsosubmitwrittenwm-
ments regarding the adoption of the proposed regula-
tion. TheWrittencommentperiodclosesat9:30 a.m., or 
assoonthereafteras themattermay be hesrd, onMarch 
2 3 , U .  WrittencommentsreceivedbvMr. RickBen-
nion, at the postal address, email addmi,or fax number 
provided below, prior to the close of the written com-
ment periodwill be submittedto and considered by the 
Board before the Board decides whether to adopt the 
proposedregdation'' 

Any inquiries regarding this correction should be 
madetoMr. RickBennion,ActingRegulationsCoardi-
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nator, by telephone at (916) 445-2130, by fax at (916) 
324-3984, by e-mail atRichard.Bd,boe.ca.eov, 
or by mail at State Board of Equalization, Attn: Rick 
Bennion, MIC:81,450N Street, P.O. Box 942879, Sac- 
ramento, CA94279-0080. 

I PROPOSITION65 

OFFICE OF ENVIRONMENTAL 
HEALTH HAZARD ASSESSMENT 

CALIFORNIA ENVIRONMENTAL. 
PROTECTION AGENCY 

OFFICE OF ENVIRONMENTAL HEALTH 
HAZARD ASSESSMENT 

SAFE DRINIUNG WATER AND TOXIC 
ENFORCEMENT ACT OF 1986 

(PROPOSITION 65) 

NOTICE OF INTENT TO LIST 


 SPIRODICLOFEN 

EXTENSION OF PUBLIC COMMENT PERIOD 

January 22,2010 
[Posted on OEHHA web site on January 7,2010J 

The Safe Drinking Water and Toxic Enforcement Act 
of 1986 (Proposition 65 or the Act), which is codifiedas 
Health and Safetv Code section 25249.5 et sea., re- 
quires the ~ovemor  to publish, and update atAleast 
annually, a list of chemicals known to the State to cause 
cancer or reproductive toxicity. The Act describes the 
mechanisms for administratively listing chemicals as 
known to the State to cause cancer or reomductive tox- 
icity (Healthand ~afcty~odesection25i49.8). 

On Novcmbcr 27,2009, OEHHA published a noticc 
in the Cali&ornia Regulatory Notice Register (Register 
2009, No. 4&Z) soliciting information which may be 
relevant to the evaluation of s~imdiclofanunder con- 
sidcration for possible listing within the context of the 
Proposition 65 administrative listing regulatory criteria 
in Title 27 ofthe California Code of Rcaulations scclion 
25306 (formerly Title 22 of the ~al i fo&ia~ode o f ~ e
ulationssection 12306.) 

The publication of the notice initiated a 3 M a y  pub- 
lic comment period which would have closed on Janu- 
ary 11,2010. OEHHA has received a request &om an 
interested party seeking an extension of the comment 
periodto allow forthe submission of complete andrele- 
vant scientific information for spirodiclofen.OEHHA 
hereby extends the public comment period for spiro-
diclofen to5p.m., Monday, January 25,2010. 

Written comments, along with any supporting docu- 
mentation, may be transmitted via email addressed to 
coshita@.oehha.ca.g~yor to: 

Ms. Cynthia Oshita 
Office of Environmental Health Hazard Assessment 
Street Address: 1001 I Street, 19th floor 
Sacramento, California958 14 
Mailing Address: P.O. Box401 0 
Sacramento, California 9581240 10 
FaxNo.: (916) 323-8803 

Telephone: (916) 445-6900 

It IS requested that hard-copy comments be sub- 
mitted in triplicate. In order to be considered, com- 
ments must be received at OEHHA by 5:00 p.m. 
Monday, January 25,2010. 

AVAILABILITY OF INDEX OF
PRECEDENTIAZ, DECISIONS 

VICTIM COMPENSATION AND 
GOVERNMENT CLAIMS BOARD 

Title 2, Division 2, Rule 619.70 states that the Vic- 
tim Compensation and Govemment Claims Board 
(VCGCB) shall maintain an index of significant and le- 
gal policy determinations contained in precedent deci- 
sions. 

As authorized by 
11425.60, the VCCiCB has designated several adminis- 
trative decisions as precedent decisions. Members of 
the public may obtain the Index ofprecedent Decisions 
by calling (916) 491-3863 or by sending a written re-
quest to the Xctim Compensation and Govemment 
Claims Board, Attn: Geoff Feusahrens, 400 R Street, 
Suite 500, Sacramento, CA 95811. In addition, the In-

- dex of Precedent Decisions may also be found on the 
VCGCB website at http:llw.vcecb.ca.eov. 

@

~

mailto:coshita@.oehha.ca.g~y
http:11425.60
http:llw.vcecb.ca.eov


January 20,2010 

To Interested Parties: 

NOTICE OF CORRECTION 

By the 


The State Board of Equalization 


Proposes to Adopt California Code of Regulations, 

Title 18, Section 1698.5,Audit Procedures 


The State Board of Equalization issued an lnterested Parties Letter on January 15, 
2010 concerning California Code of Regulations, title 18, section (Regulation) 1698.5, 
Audit Procedures. The second paragraph of the letter contained a typographical error, 
which incorrectly indicated that the public hearing regarding the proposed regulatory 
action was scheduled for March 23,2009, and that the deadline for the Board to receive 
written comments was prior to the start of the 2009 hearing. The NOPRA should have 
correctly provided that: 

"A public hearing on the proposed adoption of Regulation 1698.5 will be held in Room 
121, 450 N Street, Sacramento, California, at 9:30 a.m., or as soon thereafter as the 
matter may be heard, on March 23,2010. At the hearing, any interested person may 
present or submit oral or written statements, arguments, or contentions regarding the 
adoption of the proposed regulation." 

"Any interested person may also submit written comments regarding the adoption of the 
proposed regulation. The written comment period closes at 9:30 a.m., or as soon 
thereafter as the matter may be heard, on March 23,2010. Written comments received 
by Mr. Rick Bennion, at the postal address, email address, or fax number provided 
below. orior to the close of the written comment oeriod will be submitted to and ~- -~ -~~ ~~ 

considered by the Board before the Board decides whether to adopt the proposed @ regulation. 

Any inquiries regarding this correction should be made to Mr. Rick Bennion, Acting 
Regulations Coordinator, by telephone at (916) 445-2130, by fax at (916) 324-3984 , by 
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e-mail at Richard.Bennion@boe.ca.gov,or by mail at State Board of Equalization, Attn: 
Rick Bennion, MIC:81,450 N Street, P.O. Box 942879, Sacramento, CA 94279-0080. 

Sincerely, 

Board Proceedings Division 

DG0:reb 

Enclosures 

http:Richard.Bennion@boe.ca.gov


I State of California Board of Equalization 

1 M e m o r a n d u m  
Taxpayers' RightsAdvocate Office 

: Mr. Rick Bennion, Acting Regulations Coordinator Date :February 5, 2010 
Board Proceedings Division, MIC: 81 

From ' Todd C. Gilman, Chief 
Taxpayers' Rights and Equal Employment Opportunity Division, MIC 70 

Subject : Comments on Proposed Regulation 1698.5, Audit Procedures 

The Taxpayers' Rights Advocate Office wishes to recommend revisions to proposed 
Sales and Use Tax Regulation 1698.5, Audit Procedures, in connection with the public 
hearing on the proposed adoption of Regulation 1698.5, scheduled for March 23, 2010 
The revisions described below and shown in strikeout and underline text are needed to 
ensure the adequate protection of taxpayers' rights. I have included commentary about 
some of the revisions in brackets and italics. 

(a) DERINITIONS 

(2) ENGAGEMENT LE'ITER. Corres~ondence used bv the auditor to confirm the start of an 
audit or establish contact with the taxvaver 

[New subdivision (a)@ is to be placedpnor to cuvent subdivision (a)(2), and the remainder of 
the subdivisions in (a) are to be re-numbered] 

(4aINFORMATION/DOCUMENTREQUEST (IDR). A Board form used to request single or 
multiple documents, data, and other information from the taxpayer under audit. An IDR willbe 
issued when the taxpayer failsto provide records in response to verbal requests. An audit 
engagement l  e t t e r m 

is not an JDR 

[A separate defnition for Audit Engagement Letter should be included in the list of terms, rather 
than included within the definition of another term.] 

@) GENERAL 

@)(4) Duty of Board Stafi. 

(0Safeguard taxpayers' records while examining them. Do not remwe records from taxvaver's 
or taxvaver's revresentative's vremises without ~ermission b m  the taxvaver or desimee. 
Provide signedrecei~tfor aw records remwed from themmises. 

[It is important to be more specifc on how Board staffeffectively safeguards the taxpayer's 
recorh.1 

(K) Inform the taxpayer of theaudit process, taxpayerfs: rights, and appealrights at thebegnrnng 
of the audit and be vrevared to remnd to auestionsabout the audit vrocess, taxvavers' rights, and 
avoeal rir?hts at anv hme d u r h  the come of the audit. 

[AN Board staffare expected to be knowledgeable about taxpayers' rights and audit staffhave the 
responsibility of safeguarding and respecting those rights.] 



Mr. Rick Bennion February 5,2010 

[N ispesumpfum and axckedr BOE mrthority topromulgate requirementsregwding allocabon 
ofthe tqcqm's resowces.] 

m r e  a hmq~lbe @@ laws or regulationsthatprohbN them d n g  of gwu'flc akxmnenfs.J 

I1)AoditE-tLetter. T k a u d i t ~ l c t t e r a r i l l o n c l o s e c o a i e s o f . o r ~ ~  . .
to Ihe webate locnhw ptaxmyen'

riehta and &riahtc and oroccdorcs. Theaudit ennapemem letter willalso omvide contact 
infamationfot theauditor andtheau&of'sS U ~ S O T ,  

[New mbdivjsion (c)(lJ is to bepIacedpior fo cumnt subdivi&on ic)(l), end the r&n&r of 
the SVbdivLrionsin (c)re-uumbsrsd 

J understand thc currentprocedure isisppMvtde copies-or provide nfkrenceslo the iocatjon on 
the wbdfe-of ihefblhing BOEpubIidons with theAudit Erlgagernent Letter: 

PubbM4on 1ZA p &  F ~ O C B ~  
Publimti'ruc 70, V n d i m t a n ~YourRights as a Calif~rniaTaxpapi 
Publication 76, Adi ts  

Regiclaiim 1698.3 should enumfate the auditor's rkrv to provide the W e r  with winen 
ntafm'alsdem1ing hisw her rights] 

Please let meknow if you have any questionsregarding these suggestions. 

cc: Msr. Randie Heo~y,Deputy Director, Sales and Use TaxDepartment, MIC:(13 



Statement of Compliance 

The State Board of Equalization, in process of adopting Sales and Use Tax Regulation 1698.5, 
Audit Procedures, did comply with the provision of Government Code section 11346.4(a)(l) 
through (4). A notice to interested parties was mailed on January 20,2010,62 days prior to the 
public hearing. 

A 

April 27,2010 

l~egulations Coordinator 
State Board of Equalization 
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ITEM F1 REGULATION 1698.5 
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450 N STREET 


SACRAMENTO, CALIFORNIA 


MAACH 23, 2010 


---ooo---


MS. OLSON: Our next item is F1, Regulation 


1698.5, Audit Procedures. 


This is a public hearing. 


MS. YEE: Good afternoon. 


MR. TUCKER: Good afternoon, Members. My name 


is Robert Tucker of the Board's Legal staff. And with 


me is Jeff McGuire of the Sales and Use Tax Department. 


Since the November 17th, 2009 Board meeting, 


the Sales and Use Tax Department and the Legal 


Department have identified one grammatical change and 


four sufficiently related changes to the original text 


of the proposed regulation. 


The first two changes were made to subdivisions 


(a)6 and (a)7 to revise the definitions of "information 


document request" and "the audit findings presentation 


sheet" to delete the references to the word "form." 


In addition, based on comments from the 


faxpayer Rights Advocate, we deleted the phrase, "and 


provide adequate resources to do so," from subdivisions 


(e)5B and deleted "federal" from subdivision (b) 5C. 


We request the Board authorize staff to make 


the additional changes to the original text of the 


proposed regulation and refer the revised regulation to 


the 15-day file for additional notice and public 




comment, as provided for by Government Code Section 


11346.8, subdivision C. 


Thank you very much. 


MS. YEE: Thank you, Mr. Tucker. 


Questions, Members? 


Ms. Mandel? 


MS. MANDEL: Yes. I -- I had some questions 

and comments on the additional changes that Taxpayer 

Rights Advocate had asked for and that are not -- that 

staff is not recommending. 

The first one had to do with separating out the 

definition of engagement letter, the definition of 

engagement letter currently is sort of incorporated into 

the definition of the information document request 

because the -- that definition of information document 

request says that an engagement letter, which is a blah, 

blah, blah -- I don't remember the exact words, but the 

definition of an engagement letter -- is not an I. D. R. 

And all the Taxpayer Rights Advocate was asking 


was, "Why don't you leave the sentence that says an 


engagement letter is not an I. D. R., but why don't you 


put a separate, little definitional provision that says, 


'engagement letter is,' then what exactly the definition 


that you have embodied in the I. D. R.? 


And that one -- that one kind of looked like a 

no-brainer. I mean, to me -- I know your response was 

that it's the only place that an engagement letters is 

even referenced, but that, you know, we would hope 



that -- I would hope that all staff always reads 

anything that you're sort of preparing with an eye 

towards how is it going to be read, you know, by someone 

else, by someone who has to apply it and, especially, by 

taxpayers who have to understand it and don't live and 

breathe BOE every day of their lives. 

And it's particularly the role of Taxpayer 

Rights Advocate to read things with that eye. And, so, 

that one just seemed like a no-brainer to me to make 

and -- so, that was that first one. 

MS. YEE: Could I add onto that question? 


MS. MANDEL: Yeah. 


MS. YEE: I guess I also would want to know 


after the regulation is approved by the Office of 


Administrative Law, what direction or instructions will 


be made available for the general public? 


I'm not so sure that just referencing the 


regulation is going to provide enough guidance, 


necessarily, for just, you know, broader public 


understanding. 


But I would hope that through the T. R. A.'s 


office that we're going to be having other publications 


that will make it clear what we're talking about here. 


MR. MC GUIRE: Yeah, I think it -- you know, 

once the regulation's approved, we would make revisions 

to our current publications, like our Audit and Appeals 

publications so that this information is incorporated, 

as well as we will update our audit manual to 



incorporate the provisions of the regulation and the 


audit manual is available on our website and is cited a 


lot of time by our taxpayers, you know, in the audit 


process. 


MS. YEE: Yeah, I mean I agree with 

Ms. Mandel's goal, I just don't know the vehicle that 

would best serve the goal of, you know, just 

understanding what we're --

MS. MANDEL: Yeah, and it's --
MS. YEE: -- doing here. 

MS. MANDEL: -- I think if it's in the -- for 

that -- that particular suggestion by Taxpayer Rights 

Advocate, I think I'd like to see that one added in 

because as life goes on and auditors say or someone says 

to a taxpayer, "Here, this is your audit engagement 

letter," you know, then -- it just seemed like -- that 

one just seemed like a real no-brainer and I wasn't sure 

why you were, you know, not acceding to it. 

The other ones I think are -- some of them are 

interesting, but it seemed more like the one -- the next 

one had to do with adding to duty of Board staff when it 

talks about, "Safeguard taxpayer records while examining 

them," that the Taxpayer Rights Advocate wanted to add 

some specific prohibitions, which are, I think, probably 

included sort of elsewhere, maybe in the manual, audit 

manual, that they should not -- that they have to 

provide signed receipts for records that they remove and 

that they can't remove things without the taxpayer's rep 



or taxpayer agreeing -- which we would hope never 

happens without that. 

But that one didn't seem like it was more in 

the audit manual and I -- I mean I appreciate what 

Taxpayer Rights Advocate is suggesting, I was -- just I 

was concerned about whether putting something in that 

kind of thing, so specific in the reg, was in conflict 

with the more general nature what the reg was trying to 

do. 

Was that your impression of --

MR. MC GUIRE: Yeah, that was our thought is 

that it -- we didn't want to get so specific that, you 

know, we -- we're kind of locked in in all cases. 

MS. MANDEL: Yeah. 


MR. MC GUIRE: And all specific circumstances. 


MS. MANDEL: And I think that was the same 

thing with the specificity that the Taxpayer Rights 

Advocate -- and the only reason I'm going through them 

is because it is Taxpayer Rights Advocate. And I really 

want to pay attention to what they're suggesting because 

they do have that viewpoint of what exactly the audit --

the engagement letter should include or should say. 

And that also seemed that if it was so specific 


in the regulation, things might change, publication 


names and numbers might change. And what's appropriate 


might change and that also sounded like it was 


addressed in the audit manual. 


MR. MC GUIRE: Right, as well as we thought in 




that particular instance that the regulation itself also 


says that the auditors will inform the taxpayer of 


those things specifically. 


So, we thought saying that you include them 


with a letter and then you also inform them, again, as 


things change, we thought it was good just to be more 


general, that we would inform of them their rights, the 


appeals process, the audit process versus listing 


specific things that we would include in the letter to 


them. 


MS. MANDEL: Right. And as to sort of the last 


grouping, it seemed like our people should always be 


prepared to answer any kind of questions about the 


process at any point. And, certainly, taxpayers should 


know that they could ask at any point. 


But there was one thing in that grouping that 

was -- it almost seemed like a typo or a word was 

missing and that had to do with the placement of the 

apostrophe. That particular provision talks about that 

the -- that the auditors should inform the taxpayer of 

the audit process, taxpayers' rights -- and it's 

apostrophe S -- and appeal rights at the beginning of 

the audit. 

And when -- what Taxpayer Rights Advocate said 

was that the apostrophe on taxpayers' rights should be 

after the S because I think they're thinking you are 

talking about in general, taxpayer rights, like under 

the Taxpayer Bill of Rights. And that was kind of how I 



read it the first time, but my eyes skimmed over the 


taxpayers' rights. 


And if you're really talking appeal rights, you 

know, it seemed like -- well, how's taxpayers' rights 

different than appeal rights? And if you're talking 

about the Taxpayer Bill of Rights, then should you say 

Taxpayer Bill of Rights? 

Or if you're talking about this individual 


taxpayer's rights, should you say, "the taxpayer's 


rightsw? 


And how -- so, I was -- that was interesting to 

me because it seemed like there was a little confusion 

about what is the subject matter that you're really 

covering in that what the auditor is supposed to inform 

the taxpayer of. 

And your response didn't -- didn't seem to pick 

up on that aspect of it because you were focused on the 

request that they be prepared to respond at any moment 

in time on these things. 

So, what do you think? 


MR. MC GUIRE: I believe, in general, that 

while the bigger taxpayer rights we were trying to focus 

on the taxpayer under audit and their rights 

specifically, which are the broader rights that, you 

know, I guess no one taxpayer has different rights 

specifically than another, but there may be different 

circumstances related to their situation -- different 

ownership types and other things, a filing basis and 



things that would give them different like requirements 


under the law. 


And, so, I think we wanted to make it that it's 


customized to the taxpayer when you're explaining their 


rights. And staff should be well versed in the general 


taxpayer rights and be able to answer and respond to any 


questions. 


MS. MANDEL: Todd, I think I see you back 

there, even without my glasses on. 

Was that the confusion over that reference? 

Did you have that same --
MR. GILMAN: That was the general -- that was 

che general understanding, that was a confusion we had, 

so --
MS. MANDEL: Okay. So, do you--- do you think 


it's a problem still? Or are we talking about different 


things? 


MR. GILMAN: Well, I think that Jeff's kind of 


hitting on what we were talking about. 


I mean, we were looking at it from a more broad 

perspective as all taxpayers, where it sounds like what 

you're talking about, Jeff, is more customizing it 

towards --

MR. MC GUIRE: Well, I --
MR. GILMAN: -- a particular taxpayer that 

would be under audit. 

Is that what you're saying? 


MR. MC GUIRE: Uh-huh. 




MR. GILMAN: And, so, we were looking at it 

more broadly in terms of all taxpayers, being treated --
MS. MANDEL: Do you think it's confusing? Is 


it something that should be clarified? 


Is there --
MR. GILMAN: I think so. 


MS. MANDEL: -- language that's --
MR. GILMAN: I mean, that's kind of the reason 


we put it out there, that was our thinking when we sat 


down, Lorraine and I sat down and started looking at 


this regulation. 


So, --

MS. YEE: I guess the general expectation of 


informing taxpayers is there regardless. I mean, I'm 


not so sure I necessarily need to see it in the 


regulations. 


But because we're really focused on the 


expectation of specific audits and kind of what's going 


to be required, I'm more partial to the less general. 


MS. MANDEL: Well, Todd, if -- if the -- this 

is under duty of Board staff, this provision and it 

says, "Inform the taxpayer of the audit process, 

taxpayers' rights and appeal rights at the beginning of 

the audit." 

Is life covered if the word "the" is stuck in 

before taxpayers'? 

I'm just -- you know, I don't want there to be 

confusion. 



MR. GILMAN: Right. 


MS. MANDEL: And I understood -- you know, I 

was going with, oh, should it be they explained the 

Taxpayer Bill of Rights? But --

MR. GILMAN: Well --
MS. MANDEL: -- does it just help if you stick 

the word, "the taxpayers' rights"? 

MR. GILMAN: I think it would, yeah, I think --
MS. MANDEL: And then don't have to change the 

apostrophe or worry about talking about the Taxpayer 


Bill of Rights in the reg itself? 


MR. GILMAN: Right. Yeah, I mean -- I guess 

what we're trying to focus on is insuring that they 

understand the broader concept of what their rights 

were. 

MS. MANDEL: The taxpayer understands? 


MR. GILMAN: Yes. And if it just so happened 

that the taxpayer had personal questions in terms --
which they would, in terms of how their rights affect 

them, then I would assume staff would go in deeper or 

provide more information to the taxpayer as to how their 

rights apply to them as an individual, as a business, as 

a taxpayer, basically. 

MS. YEE: But we ,already provide information as 


it relates to their general rights, I think, as a matter 


of course, right? 


I hope we do. 


MR. GILMAN: Yes, that's correct. 




- -  

MS. YEE: I hope we do. 


And, so, I think that's why we're focused more 


on kind of the specific taxpayer in this instance. 


MR. TUCKER: Right. 


MR. MC GUIRE: Right. We were trying to focus 


a little bit more on their specific rights as it 


relates to their audit, not their --
MS. YEE: Right. 

MR. MC GUIRE: -- Taxpayer Bill of Rights, a 

broader specific thing. 


For instance, if they needed to file a claim 


for refund within a certain period of time, that might 


be specific based upon their reporting requirements, 


what period we were looking at. 


And, so, explaining their rights so they 


understand as we start the audit if there's any 


obligations to them that are specifically related to 


them, they know what their rights are so that they can 


exercise those. 


The Bill of Rights doesn't specifically talk 


about your rights as filing claims for refund, we have a 


refund section, but that, to us, is viewed as kind of 


their rights during the process of how they actually 


make decisions that protect them during the audit 


process. 


MS. MANDEL: Okay, I would suggest that we 

insert the word is "the" before "taxpayers" 

28 MR. MC GUIRE: That would be fine. 



MS. MANDEL: That would be clarifying. 


And then did you -- do you have a real -- I 

mean, he -- do you have a real issue with the separate 

definition or --
MR. MC GUIRE: No, I guess our --

MS. MANDEL: Did I explain, Todd? 


Is that kind of what you were thinking of 

why -- you were like why isn't it just a separate 

definition? 

Is there a reason not to have a separate 

definition on the engagement letter? 

MR. MC GUIRE: We can -- I don't know -- I 

think it's six of one, half dozen of the other, really. 

I think we just thought because -- initially we 

added those definitions because we were referring to 

forms. 
Then 0. A. L. thought, "Well, you really 


shouldn't refer to forms unless you have the form in the 


regulation." And, so, we were trying to take those out 


and the audit engagement letter is just a letter that we 


send to every taxpayer at the beginning of an audit kind 


of explaining the audit process. 


That's when we include things like the 

publication 70, their Taxpayer Bill of Rights and the 

other information. And, so, we thought it was --
initially when we looked at it, we thought it was 

adequately addressed under the other part of the 

regulation, but we can add a definition. 



MS. MANDEL: Well, Todd, do you think it's a 


big deal? 


MR. GILMAN: Yeah, I'd like -- you know, that's 

kind of why we put it out there. 

MS. MANDEL: I'm just asking. 


MS. YEE: All right. 


Okay, looks like we'll be expanding on that 

then. 

Ms. Alby and then Ms. Steel? 

MS. ALBY: All right, thank you, Madam Chair. 

This has been around, what, a year or so? This 

-- we've been kicking this around quite a bit. 

MS. YEE: Been living it for a year. 


MS. ALBY: I guess my question is, why can't 


you do what you're talking about now without this 


regulation? 


Doesn't seem -- I don't know that we need this 

regulation. This has been my -- why I've scratched my 

head and Bill as well. 

MS. YEE: I --

MS. ALBY: Why do we need this? 


Staff can still do their job. They can file 


their audit plans, they can explain the taxpayers' 


rights to the taxpayer. 


Why do we need this regulation? 


MS. YEE: Can I take a shot at that -- since 

I've worked on this for the last year? 

I think the biggest compelling reason for this 




regulation is, given our limited resources, is to set up 


expectations to all parties of an audit about how to 


timely complete audits. 


And the central focus here is really the 


furnishing of records, which has been, you know, 


frankly, a pretty problematic area in audits. 


And, so, from my perspective, this really does 


lay out expectations for both the taxpayer and for our 


Board staff. 


And we've tried to keep it general, not 


prescriptive. There will be other documents that will 


be provided to really be more instructive on a practical 


level, but that's really the focal point. 


And can it be done without the regulation? I 


think, given the problems that we've seen come out of 


the districts, I would say some guidance here would be 


appropriate. 


MS. ALBY: Well, I -- I appreciate that, Madam 

Chair. 

I just am concerned about moving forward on 


this. I mean, 0. A. L. has objected to the lack of a 


form specified in the reg, correct? 


MR. TUCKER: That's just the terminology that 

was used and, so -- by changing that terminology, it now 

would pass their -- we expect it would pass -- meet 

their approval. 

MS. YEE: Ms. Steel? 


MS. STEEL: Actually, this language that it 
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1 came out much friendlier to taxpayers than last time you 

2 brought it out and tried to change it. 

3 But I still believe that this regulation is 

4 totally unnecessary. We can still print the audit 

5 manual and is as-is because I know that we have deficit 

6 and we try to make more money in much faster, but 

7 doesn't mean that go faster means the taxpayer's going 

8 to pay much faster on this. 

9 So, I think this is another just burdensome to 

10 the taxpayers, you know, if we make it regulation. We 

11 can just still keep up with it under, you know, when we 

12 print on the audit manual. 

13 So, I still cannot really go for it as 

14 regulation for this one. 

15 MS. YEE: Okay, thank you. 

16 Other questions, Members? 

17 Okay, looks like we have a proposed revision to 

18 expand upon the definition of audit engagement letter. 

19 We have the insertion of the word "thew before 

2o "taxpayers'" relative to that provision. 

21 Ms. Mandel had highlighted those changes. 

2 2 Is there a motion? 

23 MS. MANDEL: Yeah, I'll go ahead and move it 

24 with those changes. 

25 MS. YEE: Okay. Motion by Ms. Mandel, second 

26 by Mr. Horton. 

77 Please call the roll. 

L O  MS. OLSON: Madam Chair? 

I 



                                                              
            1            MS. YEE:  Aye.   

        2            MS. OLSON:  Ms. Alby?   

        3            MS. ALBY:  No.   

        4            MS. OLSON:  Ms. Steel?   

        5            MS. STEEL:  No. 

        6            MS. OLSON:  Mr.  Horton?   

        7            MR. HORTON:  Aye.   

        8            MS. OLSON:  Ms. Mandel?   

        9            MS. MANDEL:  Aye.   

       10            MS. OLSON:  Motion carries. 

       11            MS. YEE:  Thank you.  Thank you very much.   

       12                           ---o0o--- 
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Action: Upon motion of Ms. Mandel, seconded by Mr. Horton and unanimously carried, 
Ms. Yee, Mr. Horton, Ms. Alby, Ms. Steel and Ms. Mandel voting yes, the Board submitted the 
appeal for decision. 

PUBLIC HEARINGS 

Proposed Adoption of Regulation 1698.5, Audit Procedures 

Robert Tucker, Tax Counsel, Tax and Fee Program Division, Legal Department, 
made introductory remarks regarding staffs recommendation to adopt additional changes to the 
original text of proposed Sales and Use Tax Regulation 1698.5, Audit Procedures, pursuant to 
Government Code section 11346.8. (Exhibit 3.3.) 

Speakers were invited to address the Board, but there were none. 

Action: Upon motion of Ms. Mandel, seconded by Mr. Horton and duly carried, Ms. Yee, 
Mr. Horton and Ms. Mandel voting yes, Ms. Alby and Ms. Steel voting no, the Board approved 
further changes to the published version of Regulation 1698.5 and ordered that the changed 
version be placed in the rulemaking file for 15 days. 

Proposed Amendments to Regulation 4903, Innocent Spouse or Registered 
Domestic Partner Relief from Liability 

Carolee Johnstone, Tax Counsel, Tax and Fee Program Division, Legal 
Department, made introductory remarks regarding the proposed amendments to Regulation 4903, 
Innocent Spouse or Registered Domestic Partner Relieffrom Liabiliw, and related cross- 
referencing regulations, to prescribe the requirements for obtaining innocent spouse relief from 
specified taxes and fees. (Exhibit 3.4.) 

Speakers were invited to address the Board, but there were none. 

Action: Upon motion of Ms. Steel, seconded by Ms. Alby and unanimously carried, 
Ms. Yee,Mr. Horton, Ms. Alby, Ms. Steel and Ms. Mandel voting yes, the Board adopted the 
amendments to Regulation 4903 and related cross-referencing regulations as published. 

LEGAL APPEALS MATTERS, CONSENT 

With respect to the Legal Appeals Matters Consent Agenda, upon a single 
motion of Ms. Alby, seconded by Mr. Horton and unanimously carried, Ms. Yee, Mr. Horton, 
Ms. Alby, Ms. Steel and Ms. Mandel voting yes, the Board made the following orders: 

Liberty Supplies Company, Inc., 405242 (AA) 
7-1-01 to 9-30-04, $42,836.05 Tax 

Action: Deny the petition for rehearing as recommended by the Appeals Division. 
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Item F -Pubtie Hearing 
staff ~eeommendationlfor ~dditionalChanges to the Original Text of Proposed 
Regulation 1698.5, Audit Procedures, h n a n t  to GovernmentCode section 11346.8. 

OnNovember 17,2009, the Board authorized staff to begin the formal rulemaking process to 
as adopt Sales and Use Tax Regulation (Regulation) 1698.5, Audit Procedures, set forth in 

exhibit 2 to Formal Issue Paper 09-005. Therefore, Board staffprepared and issued a Notice of 
Action, made the Initial Statement of Reasons and the original proposed text of the regulation 
available to the public, and scheduled a public hearing for the March 23,2010, b a r d  meeting.' 
However, since the November 17,2009, Board meeting, Sales and Use Tax Department staff 
and Legal Department staffhave identified the need for one grammatical change and four 
sufficiently related changes to the original text of the proposed regulation, each of which is 
described in detail below and two of which were suggested by the Taxpayers' Rights Advocate 
(TRA). Therefore, at the public hearing scheduled during the March 23,2010, Board meeting, 
the Legal Department will request that the Board authorize staff to make the additional changes 
to the original text of the proposed regulation and refer the revised regulation to the 15-day file 
for additional notice and public comment, as provided for by Government Code section 
11346.8, subdivision (c). 

Changes to Regulation 1698.5, Subdivision (a)(@ and (7) 

Revenue and Taxation Code (RTC) section 7051 authorizes the Board to ''prwxibe, adopt, and 
enforcerules and regulations relating to the administration and enforcement of%e Sales and Use 
Tax Law (RTC Q 6QO1 et seq.). The Boazd's rulemaking authority includes the authority to 
prescribethe content and use of fxms by regulation so that the form requirements have the force 
and effectof law. 

When the Board dekmines that it is necessary to prescribe the content of a form by regulation, 
the Board may include the fulltext of the form in the text of amplation duly adopted or 
amended under chapter 3.5 (commencing with Gov. Code, Q 11340) of the Administrative 

'For assaof reference, F o d  Issue Paper 09-605,and the Notice of Rulemaking, Initial Statementof Reasons, 
aml origiual pmposedtext of R&tion 1698.5ate availableon the Board's Website at: 

Item F1 
03123110 



HonorableBoard M e m b  

 PIosad4neA d  For example, 1668, Salesfar Resale, hclude 
oftwoBogld Bdoptedde vely, theBoard may 
thefull text ofthe &nmintothe text of a buly adoptad orsm& regulation by 

r e f a x t a c e 1 m d e r t h e ~ ~ b y t h e ~ o f ~ e h ( O A L ) i n R u l e 2 0
(Cal. CodeRegs., tit. 1,f 20). For mample, R e g i t l a  $603,subdivision(a), provides that a 
taxpaya's claim~ n t i m b ~ t%us4 be tiledwitb&Chief of Bod  Pmmdngsonthe 
Taxpayers" of RightsRdmbuffement Claim form (7/98], whi&ir, herebyincorpondedby 
reference.'" 

In general,RuIe 20, subdivision(ohallowsthe Baaalto heaporate a form into the text of a 
~ a t i o n b y ~ ~ i f t h e ~ ~ f t h e ~ g a d ~ o n ~ r d e n t s t a s e g t h a t t h e
is ''inw- byreferam"andh t i f i @the formby title and date of publication or 
issuanwGe(asiIlmtmted by Regulation 5603). And, theBorad'snoticeof &on fixthepmposed 
adoptionof theregulationor am- clearlyidentitiasthefmntobe by
r e h c e  by its title amIdate of publidon or issuawqtheBoani thefbrmavaW1eto 
thapublicduring~n&~andcommaltperiod~inthenotimof~and'tlte~'s 
6nal statementofreasansfor the a d o p t i o n o f t h e ~ o r  
whyitwould be cumbome, unduty expensive, or otherwise impracticaltopublish thefmn 
in the Wfbrnia Code of Regulations, 

Formal IssuePaper09-005 requestedthe Board's -on tobegiil the farmalr u l e  
proem to adopt proposed Regulation 1698.5, as fxth in &'bit 2 to the issue paper. As 
relevanthere: 

P a m  4 and 5 of theissuepaperd d b e d  the ' W o r m a t i o ~ tRegrtest 
@IR) process" md the"&&* FindingsPresentatonSheet (AFPS)pr0w.s~'' 
provided forinthe text ofpropod Regulation 1698.5; 
Thetext of pmposadR&&n 1698.5, s&dhi&n ( a m  and (7), set forth in 
exbibit 2 tothe issuegapg,provided that an ~ o ~ Request m t
(DRY is a "Bod fomn wed to request single ormultipledocumcats, data, and 
Other infomationfkmthetaxpayerunde~audir";and an"AuditFindings 
PresenMon Sheet(AFPSris a''Board formnsedtopresent the staffsfbdhgs fot 
eacharea of the auditm it is wnpleted,'' -vely; 
The teat of proposed Regdation 1698.5, subdivision(c)ClQ)(B)and(II), set forth 
in &%it 2 to the issue paper, prescribedthe Request
@IR) pram"and the"Audit FindingsPresentation Sheet(rn)procasp 
respectvelr,
And, exhiiits5and 4 to the issue paperoontabd draft ttJmplatesforaudit 
conespondeocereq-g-ation andtkwmmt9 d a u d i t  c m m p o n h  
tmmitthg the Board's audit findingsto which the headerareferredto 
BS a "DdIDR F o n f  and"DtaftAFPS Fom," mqwtively. 

Formal Issue Paper 00-005 did not ~gaastthat the &ad adoptorauthorize&to issuethe 
drail tanplatescwahed in &its 3and 4toForrnal biwePaper09-005 bemusethe 
tanplateswere stillilld m l w ZFurthermora, theissue paperdidnot request or 
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HonorableBoard Membes 

re~ommendthat thebardinoludethe111textOfthe~temp~inthetextof~ 
Ikqplation 169&,5orincorpor'atethechafttemp1ates~~on1698.5byd&emein 
accdamewithRule20. Tbisisbecausethetanpla@sdomt~seanymgulatory 
~ m t a x p a y e ~ ~ o r ~ s t a f f t h a t i u e m tgrovldedfor in the text of 
~ m 1 6 9 8 5 , ~ m ( c ~ U ) ( B )and(ll),anditisaotnecesslaytopmuiibethe 
spacisccontentof thedrafttmpbsbyreguIation,However, OOACsWperformeda 
padiminrrryreviewofthe~textofpmposed 1698.5 and tentatively concluded 
that-the~istryinp,toinoorporrrte.~edrafttemp~~~)~b~~ts3and4
paperintoRegulation 1698.5, mWiMon(a)@ andCf),byrekembecausethesubdivtsim's 
text nfers to IDRs andAFPSs asb r a d  forms. OALsWamtactedbard staffto 
~~0n~~Bolffdsttrffwasnotcomp~withthe~~ofIWe20becwrs
the-wtothefmdidnotinddethedatts thefwmswemadoptdorirwuedaadBosrd 
staffwasnot wkhgthe t e m p k  adable to the public aspat oftheRllemdchgd o c m efor 
thepoposed w o n  of Regulatiion1698.5, 

TheBoardysLegal~entand~~~niVisim~ndedtoOALstaffs 
m B h d e a p l a j n e d t h a t b d w t t t e m p b M i n B t h i b i t s 3and4 toFodIssue 
Paper09405 havenotbeenadoptedmissued,t h e B o a r d i s n o t c u m d y t r y i q g t o i n ~ t h e  
templates into Regulation 1698.5 byrekac8,andthetheBoarddoes nd need ta eomplywith Rule 
20. Inaddition,theBosrd'sLegail Dapnrrtment d i d driprmatterwith OAL's Legal 
~ e n t a n d ~ u e s ~ b e l i e v e t h a t t h e t e m p ~ ~ ~ ~ a n d U s e T a ~ ~ e
wentdy implemmt fotusein theIDR and AFPS wilInot need tobe adoptedas 
~ ~ n s b e e a u % e t h e y w i l l n o t i m p o g G a n y ~ ~~ t s o n t a x p a y a s o r ~ ~
However, to avoid any confiEsronandfinther clarifythat the Board is not tryiagto incotporate 
IDR and APPS form into Regulation . . 1698.5by reference in swrdgncevhthRule20, the 
LegalDep-requests- to: 

Changetheoriginal textofgmpsed Regulation 1698.5,sub&ision (ax6), to proprovida 
that 'Board staff- hSn Inf0&00n D W i m ~ q u e 8 t O D R )to qWSt  
single or multiple documm&, data,andotheainformation from the taxpap& 
audit,"as shown m AttachmentA to thismemorandmrathathaa lRefertoanIIIR 
as aBo& form; add 
Changetheo ~ g h dtext ofproposedRegullttion 16(185,subdiGon (a@')* to 
provide that"An M t  FiaBingsPmsmtatio~Sheet (AFFS) is usad to the 
W s findingsfor each trteaof the audit asit is completed,"asshownin 
Attachment A, ratherthanrefmto an AFPS asa Board form. 

Responses toTRA4 ChimentsmdChnngestoS u m@)(S)(B) andQ 

on~eb.ruary5,2010, theTRAOBoeW t t e d  w r i m  amma& (seeA W e n t  Bl 
;8uggestingthat to do so'" the 
word Wad" - - ..-.. 
d(Q,rqwtively. The fdiediandUseTax and&Legal-attmm~ 
thevhrase"endm d d e  adegust* t'escmm to do soqt" bedeleted fkom stibdivision 
(bG)(F3), as shdwn in~&ent  A, and jointly request the Board's authorhiti011to make the 
change. In addition, the Sales and UseTaxDepartment end theLegalDepartment agree that 
subdivision@)(S)(C) should be revised to prohibit Board staffhrn requiringthattaxpayag 
provide documents when the Board is prohibited by law 6romraquiriagthat taxpayers do so, as 

@the~ 

e 

n t w i U  
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shownin Attachment A, and jointly Fwlue&ttheBoard's dmrization to changesubdivision 
@KsXc)=r&gly. 

A. Deletelanguagefreanthe second mtenw in WviPjon (a)@) of the oriw text of 
pmposed Regulation 1698.5,regrnding 

B. Add a new subdivision (aJ(2)to ddhe er" for purposasof 
the entireregulation and renudm the otherpamgmphs in subdivision (a) ~ckordirigt~ 
and 

C. Add anew subdivision (@(I) and renumberthe&her paqpphs in subdivision (GI 
accordinglyto require"Audit Engagement Mtmsl' to %lose copiesof, orprovide 
refmaces to the website1~~ 0%Board ~ ~ c a t i ~explainingthe auditprocess, 
taxpayersyrights, and appeal rights and pmxhes,'' provide contactinfarmation 
for the auditor and the auditor's supemisor. 

TheSalesandUseTaxDepartmmidoeanotagreethatitismsaxsqbfur€herde&etheWm 
"Audit &gaganent Letterw for- of the regulation, becausethetesm is onlyussd in the 
original text of proposed ReguWon 1698.5,subdivision (ax@, cumatly, and&em is no 
WeiaUreof rights if thetaxpayerfails to respond to tbis later, Furthemom, theSales andUse 
TarDep~~~thnatagrea:wlththeTRAthet&k~toaddam~vision 
(0x1) because the original text of ~ v i s i o m(b)(4m) and (0)(6) &e&y reqniresauditon to 
"Infmm the taxpayer of the audit pmem, taxpayer's rights, crrrd appe& rights atthebeginning 
ofthemdir andtcqubw audifors toprovide each taxpayawiththe name and telephone
nanrberof their audit sqwvisor, and anyBoard staff totheauditteam,atthe 
Wpp ' s  apening conference. There&re, the Salesand UseTax Dqmfmatisnot requ 
tlreBoard's authorizationto &lets languagefmmtheoliginaltextof subdivision or add 
newmbdivisioas (aX2) or (cxl] to theoriginaltext of proposed R d a t i o n  1698.5. 

Finally, the TRA Ofilce also suggwted that theBoard: 

1. Addlanguageto theon'* dext ofproposed Regulation 1698.5,ddivision @)(4HQ3 
mhibitim auditors fmmremovingrecotdsfromtaxpayers' premiseswithout 
&mhsi& and requiring &tom provide signed&eipts for any recordsthey do 
ramove&oma taxpayeatspremiw; Bnd 

2. Revise theon'@ text ofpmpoged Regulation 1698,5,subdivision(bX4XQ b 
c h a q g e t a x p a ~ s ~ t a x p a y e w ~ d s w f ~ a u d i t a t s b * % e ~ t o ~ n d b
questiom about the audit taxpayers' ri&@ and appealrights atmy time during 
theFOW of [an]audit!" 

The Salesand UseTax Deuartment doesnot aareethatthe stwest& OWto the oripjllal 
text of proposed ~e~ulat ioh1698.5,subdivision (b)(4)(J) andE), arc w&wy. This 
because the original text of proposed Regulahon 1698.5,subdivision (b)(4)(4, already requires 
auditors to "Safeguard taxpayers' records while examining them"; section 0403.35,Receiptfor 
Taxpayer's RecorrLF, of the Board's Audit Manual3already requires auditors to safeguard 
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taxpayer i n f o d o n  and provide receipts for records that areremoved h m  taxpayers' 
premises; and the originalpnoposedtext of Regulation 1698.5, subdivision @)(4)(K), alPeady 
quires auditors to ''Inform the taxpayer of the d t  taxpayer's rights, and appeal 
rights at thebeginning of the audit." Therefm, the Salm and UwTax Deprvtment and the 
LeplalDepartment are not requestingtheBoard's mfhmimtionto add languageto subdivision 
@)(4)(J)or revise subdivision(bX4)G) of the original text of proposed Regulation 1698.5. 

Solely Grammatied Changes 

Finally, the Sales tad UseTaxDqmtment andLegal w e n t  request theBoard's 
mtbbdon to deletethe word 'W&re there&wce to "AFPSs" in the oriainal textof 

Regulation 1698.5, &division (aX7), as shown in AttachmentA, to &e therevised 
sentence gtmmaticallyconect 

The SalesandUseTax IXxmtmentdtheLegalDwartmentrequestthat theBoard authorize 
stafftomake the grammaticalimd&ciently &ated-&nges to Zhe or igk l  text of proposed 
R@ation 1698.5, asshown inAtWlmenf A, and refer the chanmto thennulation to the 15-
*-file foradditionalpublic mnmmt in aoconlanoewith Gove&ent Code-&tion 1134.8, 
subdivision(c). Bothdqwtmem Weve ihat the rmmmeadedchrmgm rcre necessarytoclati@ 
t h a t t h e b d i s n a t t r y i n g t o m ~ ~ ~ : ~ f o m i a t o t h e ~ ~ ~ a t i o n ,ensure 
that theproposedregulation &a not requiretaxpayersto devotemoreresoureegto their audits 
msl~yreq~prohIbita~bFlhomreq~gtaxpayersmpmdvadmmmtswhsl 
prohibited by law, notjustf d d  law, and cawcta minor gmmm&cal emn. 

If you need more hfhnation orhaw anyquestions, pl~aaecontact Tax CounselIII 
(Specialist)Bradley Heller at (916) 324-2657. 

STATE BOARD OF EQUALIZATION 
Approved:

Born APPBOVED d 

~t tbe &+d BW~M~=?,  

Attachments: Suggested to Prerposed Text of California Codeof Regulations, Title 18 

Taxpayers"BightsAdmeate OfficeCommentson ProposedRegulation 1698.5, 
Audit Procedures 

KEC:bh:yg 
J:iBuufUsc@mal8RIdlerRsgulation 1698.d~ 

cc: Mr. RamonHirsig MIC: 73 Ms. Leila Hdhuth MIC: 50 
Ms. Randie Henry MIC: 43 Mr. b d y  Ferris MIC: 82 
Mr. JeffMcGuire ME92 Mr. Bradley Hener MIC: 82 



Suggested Changes to Proposed Text of 


 

California Code of Regulations, title 18 


Redation 1698.5. Audit Procedures. 

lab DEFINITIONS. 

fi., the Board of 1 BOARD. For the tian.

(2) PRE-AUDIT CONFERENCE. A meeting behveen the taxmwr and/or the 

.wveral months before the oDeninn cunferense with Board st& 

(3) OPENING CONFERENCE. The first meetingW e e n  the t a m a d o r  thetaxoaver'g 

aod to be& the field auditwork. 

14) STATUS CONFERENCES. Me&m between the taxmver and/or the taxwver's 

psum and the promess of the audit, 

15) EXIT CONFERENCE. The meetine between the taumver andlor the taxed 

 
pmmenentae or desiensted em~I@e~?and Board staff at the oonclusion of the audit to discuss 
the audit iindines. 

(6l INFORMATION/DOCUbfENT W E S T  &staff mav 

which 's ed to f t with the is not
IDL 

. . .  
(7)AUDI-T ATION SHEET (GFPS1. An 

g.1cstnmic (machine-sensible) records. necessarv to determine the correct tax liability under the 
Salm and Use T g  Law and all m d s  necessafv for the or- com~letion of the sales and use 
tax retum as movided in Redation 1698, 

(9) DAY. For the ourooses of this redation. "dav" meam calendar dav. 


0)GENERAL. 


 The Board has a dutv and an oblimtion to w e  its audit resources in the most e f f d v e  a& 
efficient manner anssible. T b  redation mvides tamavers and Basrd staffwith the necesfary 

•
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(11 The oumose of an audit is to efficientlv determine whether or not the amount of tax has 
been mrted wrrectlv based on relevant tax statutes. redations. and case law. 

(21 The audit of a taxwver's records shall be comvleted in sufficient time to oermit the 
issuance of a Notice of Detemination or Notice of Refund within the mlicable statute of 
limitations. Audits of veriods with wtential liabilitv shall be cmleted in sufficient time orior 
to the ex~iration of the statute of limitations to allow for the issuance of a determination. unless 
the taxDaver consents to extend the oeriod bv s i w n  a waiver of limitation. 

(31 Waiver of Limitation. A waiver of limitation that is signed bv the taxvaver ~ r io r  to the 
statute ex~iration date extends the ~eriodin which a Notice of Determination or Notice of 
Refund mav be issued. Auditors shall reauest taxoavers sign a waiver of limitation when there is 
sufficient information to indicate that an understatement or overstatement exists. but there i4 
insuflicient time to comolete the audit before the exohtion of the statute of limitations. The 
auditor should also reauest a waiver be signed when a Wave r  reuuests a wstuonement before 
the audit beeins or while an audit is in orocess. If the tamaver declines to sign a waiver. the 
Board mav issue a determination for the exoirinn oeriod(s1, 

Su a roval of e circ d 
documented in the audit before the waiver is oresented to the tamaver for sirnature. If the 
extension of the statute of limitations totals two vears or more. aaoroval bv the District Princioal 
Auditor will be documented in the audit before the waiver is mesented to the tamaver for 
signature. 

(4) Dutv of Board StaK 

(A) Aoolv and administer the relevant statutes and regulations fairlv and wnsistentiv 
remrdless of whether the audit results in a deficiencv or refund of tax. 

(B1 Consider the materialitv of an area being audited. Audit decisions are based on Board 
staffs determination of the amount of a ootential adiustment balanced against the time reauired 
to audit the area and the dutv to determine whether the correct amount of tax has been reuorted. 

(C) Make information reauests for the areas under audit as movided in Regulation 1698. 
The auditor will ex~lain whv records are beinn reauested when asked to do so. The auditor will 
also work with the tamaver to resolve difficulties a tax~aver has when resoanding to Board . 

information reauests. includine the use of satisfactory alternative sourcesof information. 

ID) Do not directlv access the Waver's m u t e r  svstem if the tax~aver obiects to such 
access. e x m t  in the case of a search warrant. 

(E) Provide an audit olan to the tamaver as orovided in subdivision (c1(71 of this 
regulation. 

OF) Adhere to the timelines set forth in the orieinal audit elan. or in the audit olan 
amended ornuant to subdivision (cM7) of this redation. and orovide the resources to do so. 

*** 
The proposed language containedin this document may not be adopted. Any revisions that are adopted may differ from this text 



(Gl Keev the taxvaver avvrised of the status of the audit through status conferences and 
AFPSs. 

(Hl Inform the taxvaver of the audit findinrrs at the exit conference. 

(n Covv taxvavers (e.g.. owners. vartners. or cornorate officers) on all Board 
correswndence related to the audit when the tmaver has authorized another Dartv to revresent 
-them. 

. . (Jl Safeguard taxvavers' m r d s  while e x m e  them. 

(Kl Inform the tamaver of the audit vrocess. tax~aver's riehts. and avveal rights at the 
beginnine. of the audit. 

(A) Maintain records. Taxvavers have a duty to maintain the records and documents as 
&ed bv Redation 1698. 

(B) Provide records reauested bv the Board vursuant to Redation 1698:d a d h e r e  to the 
timelines in the orieinal audit dan. or in the audit vlan as amended vursuant to subdivision (c)(7) 
of this r  e m l a t i o p . 

(Cl Make records available for vhotocovvine or scannin~. The Board mav reauire the 
taxvaver to vrovide ~hotowvies. or make a vailable for vhotom v i n ~  or scanning. anv svecific 
documents muested bv the Board that relate to auestioned transaction(s) if necessaw to 

vrohibited b4dem4 l a w h  

16) Avvlication of Timeframes. The timeframes in this redation are intended to mvide for 
an orderlv vrocess that leads to a timelv conclusion of an audit and are not to be used to prevent 
or limit a tamaver's right to vrovide information. 

(A) Some AFPSs can be reswnded to in less than or more than the timefnune m i f i e d  in 
this redation. The auditor has discretion to adjust this t i m e h e  as warranted. 

(Bl Due dates for resvonseg to DRs and AFPSs shall be within the statute of limitations 
av~licableto the audit. Auditors will consider late reswnses to IDRs and AFPSs. vrovided a 
period of the audit will not exvire due to the statute of limitations. 

(C) The timeframes vrovided in this remlation will have no effect on the statute of 
limitations as vrovided bv the Revenue and Taxation Code or on anv remedies available to the 
Board or rights of the taxvaver. 

*** 
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lc) AUDITS. 

(1) Location of Audit. Audits ~enerallv take Dlace at the location where the tamaver's . . 	 . . onanal books. records. an d sowce documents relevant to the audit are mamtamed which is 
usuallv the taxuaverls arinciaal vlace of business. A muest to conduct the audit at a d i h a  
location shall include the reasonts) for the reouest. It is the taxDaver's reswnsibilitv to mvi& 
all reauested records at that location. Reauests will be prantedunless Board staff determines the 
move will sienificantlv delav the start or comoletion of the audit. or the Board does not have 
adeuuate resources available to conduct the audit at the reauested location. 

If the twoaver ouerates out of a wivate residen ce. or has a small office or work environment that 
will not accommodate the auditorfs). B oard staff mav muire th e records be brou~ht to a B& 
office or taxvaver's m m t a t i v e ' s  office. If the audit is conducted at a Board office, the 
taxpaver will be omvided a receiot for records. 

(2) Multivle Reauests bv Tamavers to Chanee the Location of an Audit. After an initial 
m e s t  to chanee the audit location has been eranted bv Board &. anv subseauent reouests for 
location changes in the same audit M o d  shall be made in writinn and include the reasonts) for 
the muest. These subseuuent muests will be considered on a case-bv-case basis. Aouroval of 
these reauests is at the discretion of Board staff. 

(3) Site Visitations. Reeardless of where the audit takes place. Board staff mav visit the 

a 	 Uoaver's dace of business to eain a better understan ding of the business' ooerations (for 
samvle. a olant tour to understand a manufactmk~ urocess. or a visit to a restaurant to observ~ 
seatin* facilities or volume of business). Board staffrnav not visit secure areas. or areas that are 
redated bv the federal eovemment where federal securitv clearance is necessarv. unless 
authorized bv the tamaver. Board staff aenerallv will visit on a normal workdav of the Board 
during the Board's normal business hours. 

(4) Time of the Audit. Board staff will eenerallv schedule the field audit work for full davs 
durine normal work& vs and business hours of the Board. The Board will schedule audits 
throunhout the vear. without reeard to seasonal fluctmtions in the businesses of tamavers or 
their reoresentatives. However. the Board will work with taxuaGers and their rearesentativesin 
scheduline the date and time of an audit to trv to minimize anv adverse effects. 

erall the B ard will not hol in 't vending the conclusion of an 
audit of mior periodsor vending camvletion of an aoDealof a wior audit currentlv in the Board's 

s wocess. In cases where a mior audit is under auueal and the audit for the subsea uent . .
periods is not held in abevwe. the Board will be& the current audit bv exatrunme areas that 
are not affected bv the outcome of the auueal. 

(5) Preaudit Conference. Tax~avers (e 0. owners. oaitners. or cornrate officers) shall 
invited and encouraged to attend the me-audit wnfaence. whether or not the tawaver has . . 

authorid another oar& to mmamt them. On aumts where electronic records are involved the 

a f3oard's wm~uter audit soecialist shall ~ a r h'cioate in the maudi t  conference and the tamaver's 
ao~rooriateinformation technolow staffshall be invited and encourarred to attend. 

*** 
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During the weaudit conference. the items to be discussed include. but are not limited to: 
general audit vrocedures. availability and access of records. comvuter assisted audit mcedures, 
relevant samvling issues. data transfer vrocess. verification of data. securitv of data timeframes 
for furnishing and reviewingrecords, and the name of the D m n  desirrnated to receive IDRs. 

16) Ooening Conference. Tamavers (ex.. owners. uartners. or cormrate officers) shall be 
invited and encouraeed to attend the ovenine conference. whether or not the tmaver has 
authorized another vart~to revresent them. During the ovenine conference. the items to be 
discussed include. but are not limited to: the scme of the audit. the audit vlan. audit vrocesses 
md mcedures. claims for refund. estimated timeframes to c m l e t e  the audit. the name of thq 
&P n des' at t receive in . At 

puening conference. the auditor shall ~rovidein writing. the name and televhone number of the 
audit suvervisor, and anv Board staff assiened to the audit team. 

(7)Audit Plan. All audits must be guided bv an organized vlan. The audit vlan documents 
fhe areas under audit. the audit v d u r e s ,  and the estimated timeframes to com~letethe audit. 
A carefullv thoueht out. but tlexible audit vlan rexluires advancevlanning and a m~eroverview 
of the assignment as a whole. To facilitatethe timelv and efficient comvletion of an audit. Board 
s h l d v l
timeframe comrnencin~with the date of the ownine conference and endine with the date of the 
flit conference. Most audits will be comvleted in a much shorter time&ame and others may 
muire a aeriod beyond two vears. Nothing in this subdivision shall be construed to extend the 

'on of an audit to two vears when it can be comvleted in a shorter timeframe. nor l i t  
Lm2zlet ion of an audit to two vears when a longer t i m e b e  is warranted. 

An audit vlan is reouired on all audits. The audit vlan shall be discussed with, and a m y  
provided to. the tamaver at the evening conference. or when it is necasarv for the auditor to 
first review the taxvaver's records. within 30 dam from the ovenine conference. The audit vlan 
ghould be signed bv the auditor and either the tmaver or the taxvaver's r-entative to show 4 
commitment bv both varties that the audit will be conducted as described in the audit . vlan . to 
allow for the timelv comvletion of the audit. The audit vlan is considered a mudelme for 
conductine the audit and mav be amended throuehout the audit vrocess as warranted. If & 
oriszhd audit dan is amended.the auditor shall ~rovidethe W a v e r  with a wvv of the amended 

(8) Status Conferences. Tamavers le.e.. owners. aartners. or comorate officers) shall be 
in 'ted and encoura ed to att d
another va r t~to revresent them. Status conferences should be held throughout the audit to 
discuss the status of the audit. IDRs and AFPSs. and to ensure the audit is on track for 
comvletion within the estimated timeframes as outlined in the audit vlan. 

19)Record Reauests. 

(A) Verbal Reuuests. Before auditors mceed with the IDR vrocess. taxvavers shall be 
allowed to comolv with verbal reuuests for records. When Board staff is unable to make verbal 

*** 
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has the discretion to determinem n s e  times for verbal reauests. 

When records are not urovided bv the tamaver in rawme to verbal reauests for information as 
reauired bv Redation 1698 and subdivision ibY5)IB) of this redation. the auditor may 
proceed to the IDR urocess unless doine so results in a ~eriodof the audit exuirine under the 
statute of limitations. If a oeriod of the audit will exuire. the Board mav issue a determination 
for the exuirim oeriod(s). 

(B) IDR Process. The IDR arocess includes the i s m c e  of an initial IDR a second IDR, 
and a formal notice and demand to furnish information. 

1. Taxuavers will be allowed 30 davs to res~ondto the initial IDR measured from the 
date the IDR is delivered or mailed to the taxuaver and the uerson desirrnated bv the taxuaver at 
the ure-audit or oDenine conference to receive IDRs. Anv r m n s e  other than 1 1 1  wm~liance 
with the IDR shall be reviewed bv the District Princiual Auditor who shall determine the course 
of action to be taken in m n s e  to anv issues raised bv the taxuaver. 

2. Taxuavers will be allowed 15 davs to urovide records in resuonse to the second IDR 
reauestine the same records as the initial DR. This date shall be measured from the date the 
second IDR is delivered or mailed to the taxuaver and the uerson desipnated bv the taxuaver at 
fhe ure-audit or ouenineconferenceto receive IDRs. 

3. Within 30 davs of the taxuaver mvidine records in resvonse to an DR. the auditor 
will notifv the taxuaver in writine if the documents urovided are sufficient if additional 
information is needed. or if the auditor reauires additional time to determine the sufficiencv of 
the records. 

4. A formal notice and demand to furnish information shall be issued uuon the 
taxvaver1sfailure to furnish the reauested records in resuonse to the second IDR reauesting the 
same records. The taxuaver will have 15 davs to urovide records in resuonse to the notice and 
demand to furnish information before Board staff mav issue a subuoena for those records or 
issue a determination based on an estimate. unless d o h  so results in a ~eriodof the audit 
exuirin~under the statute of limitations. This date shall be measured &m the date the notice 
and demand is delivered or mailed to the taxnaver and the uerson designated bv the taxuaver at 
the we-audit or ouenineconferenceto receive IDRs. 

(10) Audit Findinns Presentation Sheet (AFJPS). An AFPS should be used during the c o w  
of the audit as soon as each area of the audit is comuleted to mvide the taxuaver with the 
prouosed audit findings. Taxpavers will be asked to indicatewhether thev aeree or disaeree with 
the m o s e d  findings. The taxua~erwill be given an omrtunitv to urovide additional 
information and documents to rebut the audit findinas. eenerallv within 30 davs of the date the 
AFPS was delivered or mailed to the taxuaver. or the Waver's reuresentative. or as otherwise 
provided for in subdivision hN6) of this redation. Aereement to the audit findinas does not 
preclude the tmaver from auaealinethe issuds) at a later date. 

*I* 
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As a general rule, within 30davs of the taxoaver uroviding additional information ' nse to 
an AFPS. the auditor will notifv the taxoaver if adiustment to the audit is w a r r a n t ~ ~ o n  the 
information orovided. 

I 
I (11) Exit Conference. Tamavers (e.~.. owners. ~artners.or cornrate officers) shall be 

invited and encoura~ed to attend the exit conference. whether or not the taxDaver has authorized 

I another Dartv to raresent them. During an exit conference. the items discussed include. but are 
not limited to: an exvlanation of the audit findines. the audit schedules. the review orocess. how 
to m a v  a liabilitv. and the Board's a@ vrocedures. 

The auditor shall mvide the taxoaver and the taxoaver's reuresentative with a comolete coov of 
the audit working oauers. including verification comments.which emlain the basis for the audit 
findines. 

(A\ Generallv. tamavers shall be eiven 30 davs from the date of the exit conference to 
indicate whether thev amee or d i s m e  with the audit findinps. unless doing so results in a 
period of the audit exoirina under the statute of limitations. If the taxmver disamees with the 
audit findines. thev mav mvide additional information within this 30 days for the auditor to 
consider. The auditor mav adiust the audit findinm if warranted based on the information 
provided. 

(B)The audit findines are subied to additional review bv Board staff to ensure that the 
audit findines are consistent with the Sales and Use Tax laws and rermlations. and Board a 	 policies. ~ractices. and ~rocedures. A WDV of anv audit working oaoers adjusted as a result of 
the review mcess shall be mvided to the taxoaver. 

Note: Authoritv cited: Section 7051. Revenue and Taxation Code. Reference: Sections 7053 and 
7054.Revenue and Taxation Code: and California Code of Redations. title 18. section 1698. 

**a 
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1 M e m o r a n d u m  

TO :Mr. Rid;~ennion,Acting om Date :February 5,2010 
Board ProwedihgsDivision, M E 81 

From : Todd C. Gilman, C M  
Taxpayas' RightsandBqual Employment Oppomdty Division,MIC: 70 

subjess : Comments onProporedRe&ation 1698.5,Audit Pmcedpres 

The Taxpayers' Rights Advocate Office wishes to recommend revisions to proposed 
Sales and Use Tax Regulation 1698.5, Au& Procedures, in connection with the public 
hearing on the proposed adoption of Regulation 1698.5, scheduled for March 23, 2010. 
The revisions described below and shown in strikeout and underline text are needed to 
ensure the adequate protection of taxpayers' rights. I have included commentary about 
some of the revisions in brackets and italics. 
(a) DEFINITIONS 

pl ENGAGEMENI'LElTKR, Cammndcnce used bv the anditorto confirm the star&ofan 
audit aestablish contact withthe taxmwr, 

mbdivision (a)@) k to beplocsdprior to current subdivision (a)@), and the remainder of 
the subdivisions in (a) are to be r e d e r e d ]  

(63INFORMATIONDOCUMENTREQUEST (IDR). A Board formusedtorequest singleor 
multipledocummts,data,andothcrinfmmationfmmthetaxpyex~arditAnIDRwillbe 
issuedwhentheWpayerfdstopiwiderec~rdsinmponseto~~~balreqnests.Anaudit 
en@gmmtletter-
~ i s n o t r n I D R  

[A separate ak$niffonfbr Audit Eagagement Letter should be included in the list of terms, rather 
than included wftlrtn the Mniffon of another term.] 

@) GENERAL 

@)(4) Duty of Board Staff. 

(1)Safeguardhpaym' records while examin@ than. Do not move records from t a m ' $  . .  . . or tamaver's m v c smrmistswithoul &omthe t&mava or desi-. 

[It is irnporlmrt to be more sped& on how Boardstaffe@ctive& safeguardP the taxpayer r's 
recordp] 

6) Inform t h e e x  oftha audit Prows,W ~ Y & L  rights, andappeal-- rights- at the beginning-
of the audi- &mttheaudit wocess. tamax16.neb$. and 

~ 

to aucstio11~ . 

[AN Bomd sfaffare expected to be knowledgeable about tmgMyers'righi3 and audit staffhaw the 
responsibility of ~4fguwding andrespecting those rights.] 

.F,. .>" 



Mr.RickBennion 

. infomationforthe audit01 andthe&tor . s
mew subrfivislon (c)(l) is to be plaadgrior to crvmrt subdivision @)(I), and the remainder of 
the sub&iaiom in (c) re-numbmd 

I understand -the c u r r e n t p ~ d w eis topvvtde copies-orprovide 
-

refemnoes to the locotion on 
thewebsite of theblllowinzBOEpu61~omwith theM t  Ennaiiemmt .. LMrr:

P"buc0tf;m17,~ p p a a l s h & d w & r  
~ l f ~ o n70, Undarsfmr- Pour Right8 rrs a ColfirnfaT-
Fubliclril~76,Awl& 

Regulanon 169&5 should enunciate the audtor3 rlkiy to provide the tmqrqyer with Wtten 
mteria&W b i n ghbor her righbj 

Pleaseletmeknow ifyouhave any questiom regardingthesesuggestions. 

cc: a.Randie Henry, DeputyDirector, Sales and UseTax Department, MIC:43 



STATEOF CALIFORNIA 

B E m T M E  

W NSTREET, FWD*aa,SnMrao WCRAMENTO. CALIFORNIA 
BkLLEmiwJ 

S't&US1ISO FAX s.eoldl)l(he*owmm-ma 918324-3964 
WwV/ bOB.Ca.gOv MICHELLESIEEC 

ThWvs4kt WWHdbE.1.M 

JEROMEE HDRTOH 
F a a h ~ L o l

JOHNG W B  
8 t A . m  

January 20,2010 

To brterested Parties: 

NOTICE OF CORRECTION 
By the 

The State Board of Equalization 

Proposes to Adopt California Code of Regulations, 
Title 18, Section 1698.5, Audit Procedures 

The State Board of Equalization issued an Interested Parties Letter on January 15, 
2010 concerning California Code of Regulations, title 18, section (Regulation) 1698.5, 
Audit Procedures. The second paragraphof the letter contained a typographical error, 
which incorrectly indicated that the public hearing regardingthe proposed regulatory 
action was scheduled for March 23,2009, and that the deadline for the Board to receive 
written commentswas prior to the start of the 2009 hearing. The NOPRA should have 
correctly providedthat: 

"A public hearing on the proposed adoption of Regulation 1698.5 will be held in Room 
121,450 N Street, Sacramento, California, at 9:30 a.m., or as soon thereafter as the 
matter may be heard, on March 23,2010.At the hearing, any interested person may 
present or submit oral or written statements, arguments, or contentions regardingthe 
adoption of the proposed regulation." 

"Any interested person may also submit written comments regarding the adoption of the 
proposed regulation. The written comment period closes at 9:30 a.m., or as soon 
thereafter as the matter may be heard, on March 23,2010. Written comments received 
by Mr. Rick Bennion, at the postal address, email address, or fax number provided 
below, prior to the close of the wriien comment periodwill be submitted to and 
considered by the Board before the Board decides whether to adopt the proposed 

 regulation." 

Any inquiries regardingthis correction should be made to Mr. Rick Bennion, Acting 
Regulations Coordinator, by telephone at (916) 445-2130, by fax at (916) 324-3984 , by 

~  

@
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e-mail at Richard.Bennion@boe.ca.gov,or by mail at State Board of Equalization, Attn: 
Rick Bennion, MIC:81,450 N Street, P.O. Box 942879, Sacramento, CA 94279-0080. 

Sincerely, 

Board Proceedings Division 

DG0:reb 

Enclosures 

http:Richard.Bennion@boe.ca.gov


~ 
MWEMESTEEL 

M D i r n *  ~ n m r 
JmWEemnnw 

F M h  M a  LB.enOekli 

January 15,2010 

To Interested Parties: 

Notice of Proposed Regulatory Action 

By the 


The State Board of Equalization 


Proposes to Adopt California Code of Regulations, 

Title 18, Section 1698.5, Audjt Procedures 


NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by 
Revenue and Taxation Code section 7051, DroDoses to a d 0 ~ t  California Code of 
Regulations, title 18, section (Regulation) 1698:5, Audit ~ro&dures. The proposed 
regulation will implement, interpret, and make specific Revenue and Taxation Code 
section (section) 7053, which requires sellers, retailers, and consumers to maintain 
sales and use tax records in such form as the Board mav reauire and section 7054. 
which authorizes the Board to examine records, prope&, a i d  persons, and conduct 
investigations to verify the accuracy of returns and accurately ascertain sales and use 
tax liabilities. 

A public hearing on the proposed adoption of Regulation 1698.5 will be held in Room 
121,450 N Street, Sacramento, California, at 9:30 a.m., or as soon thereafter as the 
matter may be heard, on March 23,2009. At the hearing, any interested person may 
present or submit oral or written statements, arguments, or contentions regarding the 
adoption of the proposed regulation. In addition, if the Board receives written comments 
prior to the hearing on March 23,2009, the statements, arguments, andlor contentions 
contained in those comments will be presented to and considered by the Board before 
the Board decides whether to adopt the proposed regulation. 
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INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Current Law 

Section 7053 requires sellers, retailers, and consumers to maintain sales and use tax 
records in such form as the Board may require, and section 7054 authorizes the Board 
to examine records, property, and persons, and conduct investigations to verify the 
accuracy of returns and accurately ascertain sales and use tax liabilities. The Board 
has established an audit program that is designed to verify the accuracy of sales and 
use tax returns and determine the correct amount of sales and use tax required to be 
paid, as quickly and efficiently as is practicable under the circumstances. The audit 
program ensures that the Sales and Use Tax Law (Rev. & Tax. Code, 5 6001 et seq.) is 
uniformly adhered to and enforced throughout the state, and thereby promotes 
voluntary compliance and deters tax evasion. 

The Board has also published an Audit Manual for use in the Board's audit program, 
which contains information about the procedures and techniques Board staff may utilize 
when performing audits.' However, the Board has not adopted regulations prescribing 
the procedures for conducting sales and use tax audits. 

Proposed Regulation 

The Board proposes to adopt Regulation 1698.5 to prescribe the procedures for 
conducting sales and use tax audits. Regulation 1698.5, subdivision (a), defines the 
terms "Board," "Pre-Audit Conference," "Opening Conference," "Status Conferences," 
"Exit Conference," "lnformationlDocument Request," "Audit Findings Presentation 
Sheet," "Records," and "Day." 

Regulation 1698.5, subdivision (b), explains that the Board has a duty to utilize its audit 
resources in an efficient and effective manner and that the purpose of an audit is to 
efficiently determine whether or not the correct amount of sales and use tax has been 
reported. Subdivision (b) requires Board staff to complete audits within the statutes of 
limitations for issuing Notices of Determination and Notices of Refund and provides 
procedures for Board staff to obtain written waivers of the statutes of limitations from 
taxpayers when necessary. Subdivision (b) prescribes Board staffs and taxpayers' 
duties during the audit process. For example, Board staff has a duty to apply the Sales 
and Use Tax Law fairly and consistently regardless of whether an audit results in a 
deficiency or refund of tax and to keep taxpayers informed about the status of their 
audits; and taxpayers have a duty to maintain adequate records and make them 
available to Board staff for inspection and copying upon request. Subdivision (b) also 
explains that the timeframes prescribed by the regulation are intended to provide for an 
orderly process that leads to a timely conclusion of an audit, rather than prevent or limit 

'The Board's Audit Manual is available at www.Qoe.ca.gov/sutm/srmmwuaIs.hfm. 
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a taxpayer's right to provide information, and the timeframes may be adjusted when 
warranted. 

Regulation 1698.5, subdivision (c), prescribes the proceduresfor performing audits, 
requires Board staff to develop an audit planthat strives for the completion of each audit 
within a two-year timeframe, and suggests that taxpayers submit claims for refund at the 
beginning of their audits. Subdivision (c) prescribes the location of each audit, provides 
proceduresfor taxpayers to request a change of location, and permits Board staff to 
visit a taxpayer's places of business to gain a better understandingof the taxpayer's 
business operations even if an audit is not being conducted at the taxpayer's place of 
business. Subdivision (c) explains that field audit work is conducted during normal 
workdays and business hours throughout the year, however, Board staff will try to 
schedule field audit work so that it is performed at a time and in a manner that 
minimizes any adverse effects on taxpayers. 

Regulation 1698.5, subdivision (c), also requires Board staff to verbally request records 
and provide taxpayers with a chance to comply with such requests before issuing 
written lnformationlDocument Requests (IDRs) and resorting to the IDR process for 
demanding information; and explains that Board staff will communicate its audit findings 

 
to taxpayers usingAudit Findings PresentationSheets (AFPSs). In addition, 
subdivision (c) explains that taxpayers will be invited to: 

A pre-audit conferenceto discuss general audit procedures, the availability of 
and access to records, computer assisted audit procedures, relevant sampling 
issues, the data transfer process,the verification of data, the securlty of data, the 
timeframes for furnishing and reviewing records, and the name of the person 
designated to receive IDRs; 
An openingconference to discuss the scope of the audit, the audit plan, the audit 
processes and procedures, claims for refund, the estimated timeframes to 
complete the audit, the name of the person designatedto receive IDRs, and the 
scheduling of future audit appointments; 
A status conference or conferencesto discuss the status of the audit, IDRs, and 
AFPSs, and to ensure that the audit is on track for completionwithin the 
estimated timeframes outlined in the audit plan; and 
An exit conferenceto discuss the audit findings, the audit schedules, the review 
process, how to prepay a liability, the taxpayer's agreement or disagreementwith 
the audit findings, and the Board's appeal procedures. 

The purpose of proposed Regulation 1698.5 is to prescribe the proceduresfor 
conducting sales and use tax audits. Proposed Regulation 1698.5 is necessary to 
prescribe the procedures Board staff must follow when performing sales and use tax 

 
audits and to provide guidance to taxpayers regardingthose procedures and their duties 
to cooperate in the audit process. 

a

a
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There are no comparable federal regulations or statutes to proposed Regulation 1698.5. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that proposed Regulation 1698.5 does not impose a 
mandate on local aaencies or school districts that are reauiredto be reimbursed under 
part 7 (commencin~withsection 17500) of division 4 of tile 2 of the Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has determined that proposed Regulation 1698.5 will result in no direct or 
indirect cost or savings to any state agency, any costs to local agencies or school 
districts that are requiredto be reimbursed under part 7 (commencingwith section 
17500) of division 4 of title 2 of the Government Code or other non-discretionary costs 
or savings imposedon local agencies, or cost or savings in federal funding to the State 
of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

Proposed Regulation 1698.5 is consistent with the Board's current practices and 
procedures for conducting sales and use tax audits. Therefore, the Board has made an 
initial determination that proposed Regulation 1698.5 will not have a significant, 
statewide adverse economic impact directly affecting business, including the ability of 
California businesses to compete with businesses in other states. 

The proposed regulation may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representativeprivate person or 
businesswould necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE SECTION 
11346.3, SUBDIVISION (b) 

The Board has determined that the adoption of proposed Regulation 1698.5 will neither 
create nor eliminatejobs in the State of California nor result in the elimination of existing 
businesses nor create or expand business in the State of California. 

I 
i 
I ~ 
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NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of proposed Regulation 1698.5 will not have a significant effect on housing 
costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must determinethat no reasonablealternative considered by it or that has 
been otherwise identified and brought to its attention would be more effective in carrying 
out the purposefor which this action is proposed, or be as effective as and less 
burdensometo affected private persons than the proposed action. 

CONTACT PERSONS 

Questions regardingthe substance of the proposed amendments should be directed to 
Bradley M. Heller, Tax Counsel Ill (Specialist), by telephone at (916) 324-2657, by e-
mail at Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization,Attn: 
Bradley M. Heller, MIC:82,450 N Street, P.O. Box 942879, Sacramento, CA 94279-
0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative 
action should be directed to Mr. Rick Bennion, Acting RegulationsCoordinator, by 
telephone at (916) 445-2130, by fax at (916) 324-3984 , by e-mail at 
Richard.Bennion@boe.ca.gov, or by mail at State Board of Equalization,Attn: Rick 
Bennion, MIC:81,450 N Street, P.O. Box 942879, Sacramento, CA 94279-0080. 

AVAILABILITY OF INITIAL STATEMENT OF REASONSAND TEXT OF PROPOSED 
REGULATION 

The Board has prepared an Initial Statement of Reasons and an underscoredversion of 
proposed Regulation 1698.5 showing its express terms. These documents and all 
information on which the proposed amendments are based are available to the public 
upon request. The rulemakingfile is available for public inspection at 450 N Street, 
Sacramento, California. The express terms of the proposed regulation and the Initial 
Statement of Reasons are also available on the Board's Website at www.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt proposed Regulation 1698.5 with changes that are nonsubstantial 
or solely grammatical in nature, or sufficiently related to the original proposed text that 
the public was adequately placed on notice that the changes could result from the 
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originally proposed regulatory action. Ifa sufficiently related change is made, the Board 
will make the full text of the proposed regulation, with the change clearly indicated, 
available to the public for at least 15 days before adoption. The text of the resulting 
regulationwill be mailed to those interested parties who commented on the proposed 
regulation orally or in writing or who asked to be informed of such changes. The text of 
the resulting regulation will also be available to the public from Mr. Bennion. The Board 
will consider written comments on the resulting regulation that are received prior to 
adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts proposed Regulation 1698.5, the Board will prepare a Final 
Statement of Reasons, which will be made available for i n s w o n  at 450 N Street, 
Sacramento, California, and available on the Board's Website at www.boe.ca.gov. 

Sincerely, 

Diane G. 0l&, Chief 
Board Proceedings Division 

DG0:reb 

Enclosures 

http:www.boe.ca.gov


Initial Statement of Reasons 


Proposed Adoption of California Code of Regulations, 

Title 18, Section 1698.5, Audit Procedures 


SPECIFIC PURPOSE AND NECESSITY 

Revenue and Taxation Code section (section) 7053 requires sellers, retailers, 
and consumers to maintain sales and use tax records in such form as the Board 
may require. Section 7054 authorizes the Board to examine records, property, 
and persons, and conduct investigations to verify the accuracy of returns and 
accurately ascertain sales and use tax liabilities. 

The Board has established an audit program that is designed to verify the 
accuracy of sales and use tax returns and determine the correct amount of sales 
and use tax required to be paid, as quickly and efficiently as is practicable under 
the circumstances. The Board has also published an Audit Manual for use in the 
Board's audit program, which contains information about the procedures and 
techniques Board staff may utilize when performing audits.' The audit program 
ensures that the Sales and Use Tax Law (Rev. & Tax. Code, § 6001 et seq.) is 
uniformly adhered to and enforced throughout the state, and thereby promotes 
voluntary compliance and deters tax evasion. 

However, the Board has not adopted regulations prescribing the procedures for 
conducting sales and use tax audits. ~Lerefore, the Board proposes to adopt 
Regulation 1698.5, Audit Procedures, for the specific purpose of incorporating 
the Board's general audit procedures into a regulation. 

Regulation 1698.5, subdivision (a), defines the terms "Board," "Pre-Audit 
Conference," "Opening Conference," "Status Conferences," "Exit Conference," 
"InformationlDocument Request," "Audit Findings Presentation Sheet," 
"Records," and "Day." Regulation 1698.5, subdivision (b), explains that the 
Board has a duty to utilize its audit resources in an efficient and effective manner 
and that the purpose of an audit is to efficiently determine whether or not the 
correct amount of sales and use tax has been reported. Subdivision (b) requires 
Board staff to complete audits within the statutes of limitations for issuing Notices 
of Determination and Notices of Refund and provides procedures for Board staff 
to obtain written waivers of the statutes of limitations from taxpayers when 
necessary. Subdivision (b) prescribes Board staffs and taxpayers' duties during 
the audit process. For example, Board staff has a duty to apply the Sales and 
Use Tax Law fairly and consistently regardless of whether an audit results in a 
deficiency or refund of tax and to keep taxpayers informed about the status of 
their audits; and taxpayers have a duty to maintain adequate records and make 
them available to Board staff for inspection and copying upon request. 

' The Board's Audit Manual is available at uwtv.boe.ca.gov/sutmr/stacrmanuals.htm. 



Subdivision (b) also explains that the timeframes prescribed by the regulation are 
intendedto providefor an orderly process that leads to a timely conclusion of an 
audit, rather than prevent or limit a taxpayer's right to provide information, and 
the timeframes may be adjusted when warranted. 

Regulation 1698.5, subdivision (c), prescribes the procedures for performing 
audits, requires Board staff to develop an audit planthat strives for the 
completion of each audit within a two-year timeframe, and suggests that 
taxDavers submit claims for refund at the beainnina of their audits. Subdivision 
(c) irescribes the location of each audit, pro;ides irocedures for taxpayers to 
request a change of location, and permits Board staff to visit a taxpayer's places 
of businessto gain a better understandingof the taxpayer's business operations 
even if an audit is not being conducted at the taxpayer's place of business. 
Subdivision (c) explains that field audit work is conducted during normal 
workdays and business hours throughout the year, however, Board staff will try 
to schedule field audit work so that it is performed at a time and in a manner that 
minimizes any adverse effects on taxpayers. 

Regulation 1698.5, subdivision (c), also requires Board staff to verbally request 
records and provide taxpayers with a chance to comply with such requests 
before issuing written InformationlDocument Requests (IDRs) and resortingto 

 
the IDR process for demanding information; and explains that Board staff will 
communicate its audit findings to taxpayers using Audit Findings Presentation 
Sheets (AFPSs). In addition, subdivision (c) explains that taxpayers will be 
invited to: 

A pre-audit conference to discuss general audit procedures, the 
availability of and access to records, computer assisted audit procedures, 
relevant sampling issues, the data transfer process, the verification of 
data, the security of data, the timeframes for furnishing and reviewing 
records, and the name of the person designatedto receive IDRs; 
An opening conferenceto discuss the scope of the audit, the audit plan, 
the audit processes and procedures, claims for refund, the estimated 
timeframes to complete the audit, the name of the person designatedto 
receive IDRs, and the scheduling of future audit appointments; 
A status conference or conferencesto discuss the status of the audit, 
IDRs, and AFPSs, and to ensure that the audit is on track for completion 
within the estimated timeframes outlined in the audit plan; and 
An exit conferenceto discuss the audit findinas, the audit schedules. the 
review process, how to prepay a liability, the bxpayerssagreement dr 
disagreementwith the audit findings, and the Board's appeal procedures. 

Proposed regulation 1698.5 is necessary to formalize the Board's audit 

 
procedures,ensure that Board staff applies the Sales and Use Tax Law fairly and 
consistently regardless of whether an audit results in a deficiency or refund of 
tax, and to document the audit process for taxpayers and Board staff. 

a

a



DOCUMENTS RELIED UPON 

The Board relied upon Formal lssue Paper 09-005 (November 2,2009) and 
comments from interested parties and Board staff made during the Board's 
November 17,2009, Business Taxes Committee meeting in deciding to propose 
the adoption of Regulation 1698.5. lssue Paper 09-005 is available on the 
Board's Website at www.boe.ca.gov/meetings/pdf/Combined-1698.5.pdf. The 
audio and video from the November 17,2009, Business Taxes Committee 
meeting is available on the Board's Website at 
www.visualwebcaster.com/event.asp?id=53985.The minutes from the 
November 17,2009, Business Taxes Committee meeting are available on the 
Board's Website at www.boe.ca.gov/meetings/pdf/l11709-
Board_committeee-minutes.pdf. 

ALTERNATIVES CONSIDERED 

The Board considered whether it would be more appropriate to take no action as 
an alternative to adopting proposed Regulation 1698.5, during the Board's 
November 17,2009, Business Taxes Committee meeting. The Board decided to 
propose the adoption of Regulation 1698.5 because the regulation is necessary 
to formalize the Board's audit procedures, ensure that Board staff applies the 
Sales and Use Tax Law fairly and consistently regardless of whether an audit 
results in a deficiency or refund of tax, and to document the audit process for 
taxpayers and Board staff. 

NO ADVERSE ECONOMIC IMPACT ON BUSINESS 

Proposed Regulation 1698.5 is consistent with the Board's current practices and 
procedures for conducting sales and use tax audits. Furthermore, proposed 
Regulation 1698.5, subdivision (c)(4), expressly provides that "the Board will 
work with taxpayers and their representatives in scheduling the date and time of 
an audit to try to minimize any adverse effects." Therefore. the Board has 
determined that the proposed regulation will not have a significant adverse 
economic impact on business. 



Proposed Text of California Code of Regulations, 
Title 18, Section 1698.5 

1698.5. Audit Procedures. 

(a) DEFINITIONS. 

(1) BOARD. For the pumoscs of this regulation, "Board" refers to the Board of Eclualization. 

(2) PRE-AUDIT CONFERENCE. A meeting between the tamaver andlor the tamaver's 
representative or designated emplovee and Board staff prior to the opening conference to discuss 
the availability and production of records. including electronic records. This meeting may occur 
several months before the opening conference with Board staff. 

(3) OPENING CONFERENCE. The first meeting between the taxoaver andlor the taxpayer's 
representative or designated emplovee and Board staff to discusshow the audit will be conducted 
and to begin the field audit work. 

(4) STATUS CONFERENCES. Meetings between the taxpayer andfor the tmaver's 
representative or designated emvlovee and Board staff held throuhout the audit to discuss audit 
issues and the progress of the audit. 

5) EXIT CONFERENCE. The meeting between the taxpaver and/or the tamaver's 
re'sentative or designated employee and Board staff at the conclusion of the audit to discuss 
the audit findings. 

(6) INFORMATION/DOCUMENT REQUEST (IDR). A Board form used to reauest single 
or multiple documents. data and other information from the taxpaver under audit. An IDR will 
be issued when the taxoaver fails to provide records in response to verbal reauests. An audit 
engagement letter, which is used to confirm the start of an audit or establish contact with the 
taxpayer. is not an IDR. 

(7) AUDIT FINDINGS PRESENTATION SHEET (AFPS). A Board form used to present 
the staffs findings for each area of the audit as it is completed. The audit working paper lead 
and subsidiarv schedules are attached to the AFPSs. 

(8) RECORDS. For the purposes of this regulation. "records" includes all records. including 
electronic (machine-sensible) records. necessary to determine the correct tax liability under the 
Sales and Use Tax Law and all records necessarv for the proper completion of the sales and use 
tax return as provided in Regulation 1698. 

(9) DAY. For the purposes of this regulation. "dav" means calendar day. 



(bl GENERAL. 

The Board has a duty and an obligation to utilize its audit resources in the most effective and 
efficient manner possible. This redation provides W a v e r s  and Board staffwith the necessarv 
procedures and guidance to facilitate the efficient and timelv completion of an audit. The 
redation also provides for aomo~riateand timely communication between Board staff and the 
taxvaver of reauests, agreements. and expectations related to an audit. 

(1) The v m s e  of an audit is to efficientlv determine whether or not the amount of tax has 
been reported correctlv based on relevant tax statutes, rewlations. and case law. 

(2) The audit of a tamaver's records shall be comoleted in sufficient time to permit the 
issuance of a Notice of Determination or Notice of Refund within the amlicable statute of 
limitations. Audits of ueriods with potential liability shall be completed in sufficient time prior 
to the expiration of the statute of limitations to allow for the issuance of a determination. unless 
the taxuaver consents to extend the ~er iodbv signing a waiver of limitation. 

(3) Waiver of Limitation. A waiver of limitation that is signed by the taxpayer prior to the 
statute expiration date extends the period in which a Notice of Determination or Notice of 
Refund mav be issued. Auditors shall reauest taxpavers sign a waiver of limitation when there is 
sufficient information to indicate that an understatement or overstatement exists. but there is 
insufficient time to com~letethe audit before the expiration of the statute of limitations. The 
auditor should also reauest a waiver be signed when a taxpayer requests a uostuonement before 
the audit begins or while an audit is in process. If the twaver  declines to sign a waiver. the 
Board mav issue a determination for the expiring period(s). 

SuDenisow mroval  of the circumstances which necessitated the reauest for the waiver will be 
documented in the audit before the waiver is presented to the W a v e r  for sirnature. If the 
extension of the statute of limitations totals two years or more, a ~ ~ r o v a lby the District Principal 
Auditor will be documented in the audit before the waiver is presented to the tamaver for 
sirnature. 

(4) Dutv of Board Staff. 

(A) A ~ o l vand admiister the relevant statutes and regulations fairlv and consistentlv 
regardless of whether the audit results in a deficiency or refund of tax. 

IB) Consider the materiality of an area being audited. Audit decisions are based on Board 
staffs determination of the amount of a potential adiustment balanced against the time required 
to audit the area and the duty to determine whether the correct amount of tax has been reported. 

(C) Make information reauests for the areas under audit as provided in Redation 169% 
The auditor will explain whv records are being resuested when asked to do so. The auditor will 
also work with the taxpayer to resolve difficulties a W a v e r  has when responding to Board 
information reauests, includingthe use of satisfactow alternative sources of information. 



(Dl Do not directlv access the taxpayer's computer system if the taxpaver obiects to such 
access, except in the case of a search warrant. 

(El Provide an audit plan to the taxpaver as ~rovidedin subdivision (cl(7) of this 
regulation. 

(F) Adhere to the timelines set forth in the original audit plan. or in the audit plan as 
amended pursuant to subdivision CcX7) of this redation, and provide the resources to do so. 

(G)K e e ~the taxpayer apprised of the status of the audit through status conferences and 
AFPSs. 

NInform the taxoayer of the audit findings at the exit conference. 

(1) Copv tax~avers (e.~.. owners. partners. or corporate offtcersl on all Board 
correspondence related to the audit when the taxpayer has authorized another partv to represent 
them. 


(J) Safeguard taxoa~ers\ecords while examining them. 

(K\ Inform the taxpayer of the audit process, taxpayer's riphts. and appeal rights at the 

 
bepinning of the audit. 

(5) Duty of Taxpayers. 

IAl Maintain records. Taxwers have a dutv to maintain the records and documents as 
~ a u i r e dbv Redation 1698. 

(B) Provide records reauested bv the Board vursuant to Regulation 1698; adhere to the 

of this redation: and vrovide adeauate resources to do so. 

(C1 Make records available for ~hotocopying or scanning. The Board may reauire the 
taxpayer to provide ~hotocopies. or make available for photocovving or scanning. any specific 
documents reauested bv the Board that relate to questioned transaction(s) if necessarv to 
determine the correct amount of tax, unless otherwise prohibited bv federal law. 

(61 Application of Timeframes. The timeframes in this redation are intended to provide for 
an orderly Drocess that leads to a timelv conclusion of an audit and are not to be used to prevent 
or limit a taxpaver's right to provide information. 

(A) Some AFPSs can be resvonded to in less than or more than the timeframe specified in 
this redation. The auditor has discretion to adiust this timeframe as wananted. 

 03) Due dates for responses to IDRs and AFPSs shall be within the statute of limitations 
mlicable to the audit. Auditors will consider late resDonses to IDRs and AFPSs. provided a 
period of the audit will not expire due to the statute of limitations. 

•
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(C) The timeframes provided in this regulation will have no effect on the statute of 
limitations as provided by the Revenue and Taxation Code or on any remedies available to the 
Board or riehts of the taxpaver. 

[c) AUDITS. 

(1) Location of Audit. Audits generally take place at the location where the taxpayer's 
original books, records. and source documents relevant to the audit are maintained. which is 
usually the tax~ayer'sprincipal place of business. A reauest to conduct the audit at a different 
location shall include the reasods) for the reauest. It is the taxpayer's responsibility to provide 
$1 reauested records at that location. Reauests will be m t e d  unless Board staff determines the 
move will significantly delav the start or comdetion of the audit, or the Board does not have 
adequate resources available to conduct the audit at the reauested location. 

If the taxpayer operates out of a private residence, or has a small office or work environment that 
will not accommodate the auditor(s). Board staff may require the records be brought to a Board 
office or taxpayer's revresentative's office. If the audit is conducted at a Board office, the 
taxpayer will be provided a receipt for records. 

(2) Multiple Reauests by Taxpayers to Change the Location of an Audit. After an initial 
reauest to change the audit location has been m t e d  by Board staff, any subsequent reauests for 
location changes in the same audit period shall be made in writing and include the reason(s) for 
the reauest. These subseauent reauests will be considered on a case-by-case basis. Approval of 
these reauests is at the discretionof Board staff. 

13) Site Visitations. Regardless of where the audit takes place. Board staff may visit the 
taxpayer's place of business to gain a better understanding of the business' operations (for 
example, a plant tour to understand a manufacturing process. or a visit to a restaurant to obsewe 
seating facilities or volume of business). Board staff may not visit secure areas, or areas that are 
regulated by the federal government where federal securitv clearance is necessarv. unless 
authorized bv the taxpaver. Board staff generally will visit on a normal workday of the Board 
duringthe Board's normal businesshours. 

(4) T i e  of the Audit. Board staff will generallv schedule the field audit work for full days 
during normal workdavs and business hours of the Board. The Board will schedule audits 
throuehout the year. without regard to seasonal fluctuations in the businesses of taxDavers or 
their representatives. However, the Board will work with taxpayers and their representatives in 
scheduling the date and time of an audit to trv to minimize anv adverse effects. 

Generally. the Board will not hold in abevance the start of an audit pending the conclusion of an 
audit of prior periods or pending completion of an appeal of a prior audit currentlv in the Board's 
appeals process. In cases where a vrior audit is under avveal and the audit for the subseauent 
periods is not held in abeyance, the Board will begin the current audit bv examining areas that 
are not affected by the outcome of the appeal. 



5) Pre-audit Conference. Tamavers (e.g.. owners. partners, or corporate officers) shall be 
inAted and encouraged to attend the oreaudit conference. whether or not the taxpayer has 
authorized another party to represent them. On audits where electronic records are involved. the 
Board's computer audit specialist shall particivate in the me-audit conference and the taxpaver's 
ap~rouriateinformation technolow staff shall be invited and encouraged to attend. 

Durin~the pre-audit conference. the items to be discussed include. but are not limited to: 
general audit procedures. availability and access of records. computer assisted audit procedures, 
relevant sam~lingissues, data transfer process, verification of data, security of data. timeframes 
for furnishing and reviewing records, and the name of the person desimated to receive ID%. 

(6)  Opening Conference. Taxpayers (ex.. owners. partners. or corporate officers) shall be 
invited and encouraged to attend the opening conference. whether or not the taxpayer has 
authorized another partv to represent them. During the ouening conference, the items to be 
discussed include. but are not limited to: the scove of the audit. the audit plan. audit processes 
and procedures. claims for r e h d .  estimated t i m e h e s  to complete the audit, the name of the 
person desimated to receive IDRs, and the scheduling of future audit aupointments. At the 
opening conference, the auditor shall urovide in writing. the name and telephone number of the 
audit supervisor. and any Board staff assimed to the audit team. 

(nAudit Plan. All audits must be mided bv an organized plan. The audit plan documents 
the areas under audit. the audit procedures. and the estimated timeframes to complete the audit. 
A carefully thought out. but flexible audit vlan reauires advance planning and a proper overview 
of the assianment as a whole. To facilitate the timely and efficient completion of an audit. Board 
staff shall develou an audit ulan that strives for the completion of the audit withii a two-year 
timeframe commencing with the date of the opening conference and ending with the date of the 
exit conference. Most audits will be completed in a much shorter timeframe and others may 
reauire a period beyond two vears. Nothing in this subdivision shall be construed to extend the 
com~letionof an audit to two vears when it can be comoleted in a shorter timeframe. nor limit 
the com~letionof an audit to two years when a longer timeframe is warranted. 

An audit ulan is reauired on all audits. The audit plan shall be discussed with, and a couv 
provided to. the taxpaver at the omning conference, or when it is necessarv for the auditor to 
first review the taxpayer's records, within 30 days from the o~eninpconference. The audit plan 
should be signed by the auditor and either the taxpayer or the tamaver's representative to show a 
commitment by both uarties that the audit will be conduded as described in the audit plan to 
allow for the timely completion of the audit. The audit plan is considered a guideline for 
conducting the audit and may be amended throughout the audit process as w-ted. If the 
original audit plan is amended, the auditor shall provide the taxpaver with a copy of the amended 
Dlan. 

(8) Status Conferences. Taxpavers le.g., owners. partners, or corporate officers) shall be 
invited and encouraged to attend status conferences. whether or not the tax~averhas authorized 
another party to reuresent them. Status conferences should be held throughout the audit to 
discuss the status of the audit. IDRs and AFPSs, and to ensure the audit is on track for 
completionwithin the estimated timeframes as outlined in the audit plan. 

(9) Record Reauests. 
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(A)  Verbal Requests. Before auditors proceed with the IDR process, taxpayers shall be 
allowed to cornolv with verbal reauests for records. When Board staff is unable to make verbal 
contact with the taxpayer. the auditor may proceed directly with the IDR process. The auditor 
has the discretion to determine response times for verbal reauests. 

When records are not provided bv the tamaver in reswnse to verbal reauests for information as 
required by Regulation 1698 and subdivision (bI(5)IB) of this regulation, the auditor may 
proceed to the IDR process unless doing so results in a period of the audit expiring under the 
statute of limitations. If a period of the audit will expire, the Board may issue a determination 
for the expiring period(s). 

IB) IDR Process. The IDR process includes the issuance of an initial IDR, a second IDR, 
and a formal notice and demand to furnish information. 

1. Taxpayers will be allowed 30 days to reswnd to the initial IDR measured from the 
date the IDR is delivered or mailed to the taxpayer and the person designated by the taxpavet at 
the pre-audit or opening conference to receive ID&. Any response other than full compliance 
with the IDR shall be reviewed bv the District Principal Auditor who shall determine the course 
of action to be taken in remnse to anv issues raised by the taxpaver. 

2. Tawavers will be allowed 15 davs to provide records in response to the second IDR 
requesting the same records as the initial IDR. This date shall be measured from the date the 
second IDR is delivered or mailed to the taxpayer and the person desimated by the taxpayer at 
the pre-audit or owning conference to receive ID&. 

3. Within 30 davs of the taxpayer providine, records in response to an IDR, the auditor 
will notifv the tamaver in writing if the documents provided are sufficient. if additional 
information is needed. or if the auditor reauires additional time to determine the sufficiency of 
the records. 

4. A formal notice and demand to furnish information shall be issued upon the 
taxpaver's failure to furnish the reauested records in reswnse to the second IDR reauestinn the 
same records. The tax~aver will have 15 days to provide records in response to the notice and 
demand to furnish information before Board staff mav issue a subpoena for those records or 
issue a determination based on an estimate. unless doing so results in a period of the audit 
expiring under the statute of limitations. This date shall be measured from the date the notice 
and demand is delivered or mailed to the taxpayer and the Derson designated by the twayer  at 
the pre-audit or opening conference to receive IDRs. 

(10) Audit Findings Presentation Sheet (AFPS). An AFPS should be used during the course 
of the audit as soon as each area of the audit is completed to provide the taxpaver with the 
proposed audit findings. Tmavers will be asked to indicate whether thev agree or disaaee with 
the proposed findings. The tmaver  will be given an opportunity to provide additional 
information and documents to rebut the audit findings. a e n d l v  within 30 days of the date the 
AFPS was delivered or mailed to the taxpayer, or the taxm~er's representative, or as otherwise 
provided for in subdivision (b)(6) of this redation. Ameement to the audit findings does not 
preclude the taxpayer from apwaling the issue(s) at a later date. 



As a general rule. within 30 davs of the taxpayer vrovidig additional information in resvonse to 
an AFPS. the auditor will notifv the taxvaver if adiustment to the audit is warranted based on the 
information vrovided. 

(11) Exit Conference. Taxvavers (e.~.. owners. partners. or cornrate officers) shall be 
invited and encouraged to attend the exit conference. whether or not the taxvayer has authorized 
another vartv to revresent them. Dueine an exit conference. the items discussed include, but are 
not limited to: an exvlanation of the audit findings. the audit schedules, the review process. how 
to vrevav a liabilitv. and the Board's avveal procedures. 

The auditor shall ~rovide the taxpayer and the taxvaver's revresentative with a comvlete covv of 
the audit working pavers, including verification comments, which explain the basis for the audit 
findings. 

(A) Generallv, W a v e r s  shall be given 30 days fiom the date of the exit conference to 
indicate whether thev aeree or disagree with the audit findings. unless doing so results in a 
period of the audit exviring under the statute of limitations. If the taxpaver disaaees with the 
audit findings. thev mav vrovide additional information within this 30 davs for the auditor to 
consider. The auditor mav adiust the audit findines if warranted based on the information 
provided. 

B) The audit findings are subiect to additional review bv Board staff to ensure that the @ 	 audit kmdings are consistent with the Sales and Use Tax laws and regulations. and Board 
policies. practices. and vrocedures. A COPY of anv audit working vapers adiusted as a result of 
the review vrocess shall be vrovided to the taxuaver. 

Note: Authoritv cited: Section 7051, Revenue and Taxation Code. Reference: Sections 7053 
and 7054, Revenue and Taxation Code: and California Code of Regulations. title 18, section 
1698. 




Regulation History 


Type of Regulation: Sales and Use Tax 

Regulation: 1698.5 

Title: 1698.5. Audit Procedures 

Preparation: Brad Heller 
Legal Contact: Brad Heller 

Board proposes to adopt Regulation 1698.5, Audit Procedures, for the specific 
purpose of incorporating the Board's general audit procedures into a regulation. 

History of Proposed Regulation: 

March 23, 2010 Public hearing 
March1%20TO 4May public comment period ends 
January 15, 2010 OAL publication date; &day public oomment period begins; IP mailing 
January 5,2010 Notice to QAL 
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ESTIMATE OF COST OR SAVINGS RESULTING 
FROM PROPOSED REGULATORY ACTION 

Proposed Amendment of Sale  and Use Tax Regulation 1098.5,Azdit Procedwes 

STATEMENT OF COST OR SAVINGS FOR NOTICE OF PUBLIC HEARING 

The State Board of Equalition has detemhed that the proposed action does not impose 
a mandate on local agencies or school districts. Fuaher, the Board has determinedthat the action 
will result in no director indirect cost or savings to any State agency, any local agency or school 
district that is required to be reimbursed under Part 7 (commencing with Section 17500)of 
Division 4 of Title 2 of the Government Code or other non-discretionary cost or savings imposed 
on local agencies, or cost or savings in Federal fundingto the State of California, 

The cost impact on private persons or businesses will be insignificant. This proposal will 
not have a significant adverse economic impact on businesses. 

This proposal will not be detrimental to California businesses in competingwith 
businesses in other states. 

This proposal will neither create nor e l i t e  jobs in the State of Caliiornia nor result in 
the elimination of existing businesses or create or expand business in the State of California 

Date f -6-?o/i3 

Approved by 

If Costs or Savings are Identified, Signaturesof Chief, Fiscal Management Division, and 
Chief, Board Proceedings Dii ion,  are Required 

Approved by Date 
Chief, F i c i a l  Mauagement Division 

Approved by Date 
Chief, Board ProceedingsDivision 

NOTE: 	 SAM Section 6660 requires that estimates resulting in cost or 
savings be submitted for Department of Finance concurrence 
before the notice of proposed regulatory action is released. 

Board Proceedings Division 
10/7/05 

Revised 04i27110 
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April 9, 2010 

To Interested Parties: 

Notice of Proposed Regulatory Action 

By the 


The State Board of Equalization 


Proposes to Adopt California Code of Regulations, 
Title 18, Section 1698.5, Audit Procedures 

Approved Changes For 15-Day File 

The State Board of Equalization (Board), pursuant to the authority vested in it by 
Revenue and ax at ion Code section 7051, has proposed to adopt California 
Code of Reaulations. title 18. section (Reaulation) 1698.5, Audit Procedures. , -
The propos& regulation wi~l'im~lernent, interpret; and make specific Revenue 
and Taxation Code section (section) 7053, which requires sellers, retailers, and 
consumers to maintain sales and use tax records in such form as the Board may 
reauire and section 7054, which authorizes the Board to examine records, 
prdperty, and persons, and conduct investigations to verify the accuracy of 
returns and accurately ascertain sales and use tax liabilities. 

A public hearing on the proposed adoption of Regulation 1698.5 was held in 
Room 121, 450 N Street, Sacramento, California, on March 23, 2010. No 
interested parties asked to speak at the public hearing or submitted written 
comments on the proposed amendments. However, the Board did authorize 
staff to make the grammatical and sufficiently related changes to the original text 
of proposed Regulation 1698.5, and referred Regulation 1698.5, to the ffieen- 
day file as described below. 



Sufficiently Related Changes to the Original Proposed Text to Address the 
Office of Administrative Law's Concerns Regarding lnformationlDocument 
Requests and Audit Findings Presentation Sheets 

Office of Administrative Law (OAL) staff performed a preliminary review of the 
original text of proposed Regulation 1698.5 and tentatively concluded that the 
Board is trying to incorporatethe draff Information/DocumentRequest(IDR) and 
Audit Findings PresentationSheet (AFPS) templates contained in exhibits 3 and 4 
to Formal lssue Paper 09-005' into Regulation 1698.5, subdivision (a)(6) and (7), 
by reference under California Code of Regulations, file 1, section 20 (Rule 20) 
becausethe templates and the subdivision's text refers to IDRs and AFPSs as 
Board forms. Therefore, OAL staff contacted Board staff to express concerns that 
Board staff was not complying with the requirements of Rule 20 becausethe 
referencesto the forms did not includethe dates the forms were adopted or issued 
and Board staff was not making the templates available to the public as part of the 
rulemakingdocumentsfor the proposed adoption of Regulation 1698.5. 

Board staff respondedto OAL staffs concerns and explained that the draft 
templates contained in exhibits 3 and 4 to Formal lssue Paper 09-005 have not 
been adopted or issued, the Board is not currently trying to incorporate the 
templates into Regulation 1698.5 by reference, and the Board does not needto 
comply with Rule 20. In addition, the Board's Legal Departmentdiscussed this 
matter with OAL's Legal Departmentand continues to believethat the templates 
the Sales and Use Tax Departmentwill eventually implementfor use in the IDR 
and AFPS processeswill not need to be adopted as regulations becausethey will 
not impose any regulatory requirementson taxpayers or Board staff. However, to 
avoid any confusion and further clarify that the Board is not trying to incorporate 
IDR and AFPS forms into Reaulation 1698.5 bv reference in accordance with 
Rule 20, the Board's Legal ~e~ar tmentrequested authorization to: 

w Change the original text of proposed Regulation 1698.5, subdivision (a)(6), 
to providethat "Board staff may issue an Information Document/Request 
(IDR) to request single or multiple documents, data, and other information 
from the taxpayer under audit," rather than refer to an IDR as a Board 
form; and 
Change the original text of proposed Regulation 1698.5, subdivision 
(a)(7), to provide that "An Audit Findings Presentation Sheet (AFPS) is 
used to present the staffs findings for each area of the audit as it is 
completed," rather than refer to an AFPS as a Boardform. 

Therefore, the Board authorized Board staff to make both sufficiently related 
changes to the original text of proposed Regulation 1698.5, as shown on the 
enclosed strikeout and underline version of the regulation, and directed staff to 

For ease of reference, Formal lssue Paper 09-005, and the Notice of Rulemaking, Initial 
Statementof Reasons, and original proposed text of Regulation 1698.5 are available on the 
Board'sWebsite at: htt~://www.boe.w.aov/reas/rea16985.htm. 
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make the full text of the resulting regulation, with the changes clearly indicated, 
available to the public for at least 15 days before the Board's adoption in 
accordancewith Government Code section 11346.8, subdivision (c)(2). 

Sufficiently Related Changes to the Original Proposed Text to Address the 
Board's Taxpayers' Rights Advocate Office's Concerns 

On February 5, 2010, the Board's own Taxpayers' RightsAdvocate (TRA) Office 
submitted written comments to the Board's regulations coordinator suggesting 
that the Board delete the phrase "and provide adequate resourcesto do so" and 
the word "federal" from the original text of proposed Regulation 1698.5, 
subdivision (b)(5)(B) and (C), respectively.' The Board's Sales and Use Tax 
Departmentand the Legal Departmentagreed with the TRA Office's comment 
that the phrase "and provide adequate resources to do so" should be deleted 
from subdivision (b)(5)(B) becausethe Board cannot require taxpayers to devote 
adequate resources to their audits and jointly requestedthe Board's authorization 
to make the sufficiently related change. In addition, the Sales and UseTax 
Departmentand the Legal Departmentagreed that subdivision (b)(5)(C) should 
be revisedto prohibit Board staff from requiring that taxpayers provide 
documents when the Board is prohibitedby any applicable law, not just a 
"federal" law, from requiring that taxpayers do so and jointly requestedthe 
Board's authorization to change subdivision (b)(5)(C). Therefore, the Board 
authorized Board staff to make both sufficiently related changes to the original 
text of proposed Regulation 1698.5, as shown on the enclosed strikeout and 
underline version of the regulation, and directed staff to make the full text of the 
resulting regulation,with the changes clearly indicated, available to the public for 
at least 15 days before the Board's adoption in accordancewith Government 
Code section 11346.8, subdivision (c)(2). 

In addition, the TRA Office suggested that the Board delete the phrase "which is 
used to confirm the start of an audit or establish contact with the taxpayer" from 
subdivision (a)(6) of the original text of proposed Regulation 1698.5; and add a 
new subdivision (a)(2) to the original text of proposed Regulation 1698.5 to 
define the term "audit engagement letter" for purposes of the entire regulation 
and renumber the other paragraphs in subdivision (a) accordingly. During the 
public hearing on March 23,2010, the Board agreed with the TRA Office that the 
changes were necessary to ensure that taxpayers did not confuse "audit 
engagement letters," IDRs, andAFPSs. Therefore, the Board authorized Board 
staff to make both sufficiently related changes to the original text of proposed 
Regulation 1698.5, as shown on the enclosed strikeout and underline version of 
the regulation, and directed staff to make the full text of the resulting regulation, 
with the changes clearly indicated, available to the public for at least 15 days 

- -

For ease of reference, the TRA Office's commentsare attachedto and respondedto in the 
March 10,2010, memorandum from the Board's Chief Counsel to the Board Membersfor 
considerationat the March 23, 2010, public hearing, which is available at 
htto:/hmw.boe.c~l.oov/meetinas/DdflFi03231O.~df. 



before the Board's adoption in accordance with Government Code section 
11346.8, subdivision (c)(2). 

Grammatical Changes to the Original Proposed Text 

Furthermore, the Sales and Use Tax Department and Legal Department 
requested the Board's authorization to delete the word "the" before the reference 
to "AFPSs" in the original text of proposed Regulation 1698.5, subdivision (a)(7), 
to make the revised sentence grammatically correct; and the Board Members 
noticed that the word "the" was need before the word "taxpayer's" in the original 
text of proposed Regulation 1698.5, subdivision (b)(4)(K), to make the revised 
sentence grammatically correct. Therefore, the Board authorized Board staff to 
make bothgrammatical changes to the original text of proposed regulation 
1698.5 in accordance with Government Code section 11346.8, subdivision (c)(l) 

Necessity 

Finally, the Board discussed the necessity for proposed Regulation 1698.5 during 
the March 23, 2010, public hearing. The Board Chair indicated that the 
regulation is necessary to clearly establish taxpayers' and Board staffs 
responsibilities and duties during the audit process in order to ensure that Board 
staff completes audits in a timely and efficient manner with due regard to each 
taxpayer's rights, and to help taxpayers better understand and avoid confusion 
regarding the Board's audit process. 

Additional Comments Regarding Changes 

Enclosed is a revised underscore and strikeout version of the text of proposed 
Regulation 1698.5 with the additional changes authorized on March 23, 2010, 
shown in double strikeout and double underline. In accordance with Government 
Code section 11346.8, subdivision (c), the revised version of the regulation is 
being placed in the rulemaking file and mailed to interested parties who 
commented orally or in writing, or who asked to be informed of such revisions. If 
you wish to review the rulemaking file, it is available for your inspection at the 
State Board of Equalization, 450 N Street, Sacramento, CA 95814. 

The revised version of the text of proposed Regulation 1698.5 will be placed on 
the May 25,2010, Board meeting agenda for the Board's consideration and 
potential adoption at 9:30 a.m., or as soon thereafter as the matter may be 
heard. At the hearing, any interested person may present or submit oral or 
written statements, arguments, or contentions regarding the adoption of the 
proposed regulation. 

In addition, any interested person may also submit written comments regarding 
the Board's proposed adoption of the revised text of Regulation 1698.5. The . . 
written comment period closes at 9:30 a.m., or as soon thereafter as the matter 



may be heard, on May 25,2010. Written comments received by Mr. Rick 
~ennion,at the postai address, email address, or fax number provided below, 
Drior to the close of the written comment ~eriod will be submitted to and 
considered by the Board before the ~ o a i d  decides whether to adopt the 
proposed regulation. Furthermore, any written comments received prior to the 
end of the written comment period must be responded to in the final statement of 
reasons required by Government Code section 11346.9. 

Questions regarding the substance of the revised version of the proposed 
regulation should be directed to Bradley M. Heller, Tax, Counsel Ill (Specialist), 
by telephone at (916) 324-2657, by e-mail at Bradlev.Heller@bo8.cacaaov,or by 
mail at State Board of Equalization, Attn: Bradley M. Heller, MIC:82,450 N 
Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present 
testimony or witnesses at the May 25,2010, Board meeting, and inquiries 
concerning the proposed administrative action should be directed to Mr. Rick 
Bennion, Regulations Coordinator, by telephone at (916) 445-2130, by fax at 
(91 6) 324-3984 , by e-mail at Richard.Bennion@boe.ca.qov,or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:81 1450 N Street, P.O. Box 
942879, Sacramento, CA 94279-0080. 

Sincerely, 

Board Proceedings Division 

DG0:reb 

Enclosures 
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Revised Text of 
California Code of Regulations, 

Title 18, 

p 

ja) DEFINITIONS. 

(I)BOARD. For the purposes of this reaulation. 'Board" refers to the Board of Eaualization. 

(23)PREAUDIT CONFERENCE. A meetina between the taxpaver andlor the taxoaver's 
s e 
availabilitv and production of records, includina electronic records. This meetina mav occur several 

(aOPENING CONFERENCE. The first meetina between the taxpaver andlor the taxpaver's 
reoresentative or desianated employee and Board staff to discuss how the audit will be conducted and to 
b a i n  the field audit work. 

(45)STATUS CONFERENCES. Meetinas between the taxpaver andlor the taxpaver's representative 

proaress of the audit. 

-
(e)EXIT CONFERENCE. The meetina between the taxpaver and/or the taxpaver's representative or 

desianated emolovee and Board staff at the conclusion of the audit to discuss the audit findinas. 

. .
records in reswnse to verbal reauests. An audit enaaaement letter-

is not an IDR. 

. . .  

( A F P S I W  used to oresent the staffs findinas for each area of the audit as it is completed. 
T j 

c c 

Use Tax Law and all records necessarv for the proper completion of the sales and use tax return as 
provided in Reaulation 1698. 

(Om)DAY. For the purposes of this reaulation. "dav" means calendar dav. 

jb) GENERAL. 

The Board has a dutv and an obliaation to utilize its audit resources in the most effective and efficient 
manner wssible. This reaulation provides taxpavers and Board staff with the necessarv IIr0~ed~reSand

1

a 

QQ 
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pwmDliate and timelv communi~tion between Board staff and the tamver of WJue~ts. aareements, 
jand ememtiions relatedto an audit 

1 The u an " 

recwkd correctlv based on relevant tax sfatutea mulations. and case law. 

(2) The audit of a taxoawr's wcnrds, shall be com~leted in sufficient time to oennit the issuance of a 
)No f i n t i n  r N  ' 

to aUow for the issuance of a deterrnbmtian. unless the taxmver consents toextend the neriad 6vSiunlM 

(3) Waiver of Iimiitiin. A waiver of limbtion that is sianed bv the taxmver Drier to the s  w 

decbesto sian a waiver, the Boa@mav issue a determination ibr tkeexobina 0eriodfsL 

$i 9 the circumstancesuest for 
. 

the waiver will k 
. 

~Q of limi ' n Aud' I 
fd m ted in for si

14) Dutv of Board Staff, 

(A) Awlv and administer the relevant statutes and reaulatiom fairly and consistentlv reaardless of 
whe rthe au it 

(BI Consider the materiali of an area beina audited. Audii decisions are based on Board staff% 
de a nn'nation f a m
an d tenni rewrted. 

iC) Make information feauests for the areas under audh es mvided in Rwulation 1698. The 
audiiw will emlain whv mcOrds are Wna muestedwhen asked to do so. The auditor willaim work && 

inctudina the heof satisfactow alternative sources of information. 

ID) Do not directlv eccess the tawirvel's com~uter svstem if the taxoaver obiects to such acoegg. 
exca~tin the caseof a search warrant 

aPr vi e 7) of th'

IF) Adhere to the timelines set forth in the oriainal a w n .  or in the audit ~ l a n  as amended 
pursuant to subdivision fc)(7I of this reuulation, and Drovide the resourcesto do so. 

iG) Kee~the tawaver a ~ ~ r i s e d  of the status of the audiithrou~h 
status conferences and AFPSs,

IHI Inform the tamaver of the audit Rndinas at the exit conference. 


. . r OffkZmI 0n all Board correswndence 

nt them. 


* 

&&&

 


=!&&& 
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(J) Safeauardtaxpavers' recordswhile examinina them. 

(K) Inform the taxpaver of the audit process. -taxpaver's riahts. and appeal riahts at the 
beainnina of the audit. 

(5) Dutv of Tax~avers. 

(A) Maintain records. Taxpavers have a dutv to maintain the records and documents as reauired 
bv Reaulation 1698. 

(BI Provide records reauested bv the Board pursuant to Reaulation 1698: anhadhere to the 
timelines in the oriainal audit ~ lan .or in the audl plan as amended pursuant to subdivision (cM7) of this 
r e ~ u l a t i o n P . 

IC) Make records available for D ~ O ~ O C O D V ~ ~ Por scannina. The Board mav reauire the taxwver to 
provide ohotoco~ies.or make available for ~hotoco~vinaor scannina. anv s~ecificdocuments reauested 
bv the Board that relate to auestioned transaction(sI if necessaw to determine the correct amount of tax, . .
unle ss prohibited bv-kdod law-

(6) Application of Timeframes. The timeframes in this reaulation are intended to provide for an orderiy 
process that leads to a timelv conclusionof an audit and are not to be used to prevent or l iml a taxpaver's 
riaht to provide information. 

A) Some AFPSs can be responded to in less than or more than the timeframe swcified in this 
reaula~on.The auditor has discretionto adiust this timeframe as warranted. 

(B) Due dates for responses to lDRs and AFPSs shall be within the statute of limitationsa~~ l i cab le  
to the audl. Auditors will consider late responses to lDRs and AFPSs. provided a wriod of the audit will 
not expire due to the statute of limitations. 

(C) The timeframes Drovided in this reaulation will have no effect on the statute of limitations as 
provided bv the Revenue and Taxation Code or on anv remedies available to the Board or riahts of the 
taxwver. 

lcl AUDITS. 

(1) Location of Audit. Audits aenerallv take place at the location where the taxpaver's oriainal books, 
records, and source documents relevant to the audit are maintained, which is usually Me tax~aver's 
princi~aldace of business. A reauest to conduct the audit at a different location shall include the 
reasonls) for the reauest. It is the tamver's responsibilitv to provide all reauested records at that 
location. Reauests will be aranted unless Board staff determines the move will sianificantlv delav the 
$tart or comoletion of the audit. or the Board does not have adeauate resources available to conduct the 
audit at the reauested location. 

If the taxpaver operates out of a private residence, or has a small office or work environment that will not 
accommodate the auditorfs). Board staff mav reauire the records be brouaht to a Board office or 
taxpaver's representative'soffice. If the audit is conducted at a Board office. the taxpaver will be provided 
a receipt for records. 

(2) Multiple Reauests bv Taxpavers to Chanae the Location of an Audit. After an initial reauest to 
chanae the audit location has been aranted bv Board staff, anv subseauent reauests for location chanaes
~nthe same audit ~eriodshall be made in writina and include the reason(sI for the reauest. These • 
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subseauent reouests will be considered on a case-bvtase basis. ADDmval of these reauests is at the 
discretion of Boardstaff. 

(3) S~teVisitations. Reaardless of where the audit takes lace. Board staff mav visit the taxvaver's 
place of businessto oain a better understandina of the business' o~erations(for exam~le,a ~ lan ttour to 
understand a manufacturina orocess, or a visit to a restaurant to observe seatina facilities or volume of 
business). Board staff mav not visit secure areas, or areas that are reaulated bv the federal government 
where federal securitv clearance is necessarv. unless authorized bv the tamaver. Board staff aenerally 
will visit on a normal workdav of the Board during the Board's normal businesshours. 

reaard to seasonal fluctuations in the businesses of taxpavers or their reoresentatives. However. the 
Board will work with -avers and their rewesentativesin scheduling the date and time of an audit to try 
to minimize any adverse effects. 

Generallv, the Board will not hold in abevance the start of an audit Dendingthe conclusion of an audit of 
prior Deri0ds or Dendina com~letionof an a ~ ~ e a lof a ~ r io raudit currentlv in the Board's a ~ ~ e a l swocess. 

abevance, the Board will beain the current audit bv examinina areas that are not affected bv the outcome 
of the a~Deal. 

(5) Pre-auditConference. Taxpavers (e.a.. owners. partners. or corwrate officers) shall be invited and 
enwuraaed to attend the Dre-audit conference. whether or not the taxvaver has authorized another D ~ Q  

shall Dartici~atein the re-audit conference and the tamaver's a~~rooriateinformation technoloav staff
shall be invited and encouraaedto attend. 

procedures. availability and access of records, corn~uterassisted audit Dmcedures, relevant sam~linq 
issues, data transfer wocess. verification of data, securitv of data. timeframes for fumishina and reviewing 
records. and the name of the Denon desianated to receive IDRs. 

(6) Opening Conference. Ta~Daverste.a.. owners. Dartners. or corwrate officers) shall be invited and 
encouraaedto attend the o~eninaconference, whether or not the taxvaver has authorized another tmrty 
to rewesent them. Durina the o~eninaconference. the items to be discussed include. but are not limited
@: the scme of the audit. the audii Dlan. audit Drocesses and orocadures. claims for refund. estimated 
&a 
of future audit aooointments. At the oDenina conference, the auditor shall Drovide in writing. the name 
and teleDhone number of the audit supervisor, and anv Boardstaff assianed to the aud~tteam. 

A c 
taxDaver at the o~eninaconference, or when it is necessarv for the auditor to first review the tax~aver's 

$ 

a -
1 
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record s, withi n 30 davs from the o~enina conference. The audit olan should be sianed bv the auditor and 
either the taxmver or the tax~aver's reoresentative to show a commitment bv both parties that the audit 
wwill d d' Th a 
plan is considered a auideline for wnductina the audit and mav be amended throuahout the audl wocess 
as warranted. If the oriainal audit plan is amended, the auditor shall orovide the taxpaver with a wov of 
the amended olan. 

0tus on . T fficers) shall be invi d 
g n m a e d  to attend status mfarences, whether or not the t a x w w  has authorized another Dartv to 

n em. 
godit IDRs and AWSs. and to ensure the audit is on tmk for comDtetion within the estimated 
fi.meframesasoutlined in the audii olan. 

A Verbal R all be allowed t 
comohr with verbal reauests for rec~rds. When Board staff is unable to make verbal contact with the 
taxmver. the auditor mav DnXX?d diredttv with the IDR ~rcces.The auditor has the discretion tp 
determine reswnse times for verbal reauests. 

When records are not provided bv the tamver in resoonse to verbel reauests for information as reau id  
b u a '  1698 a u ivi 'pthe IDR 
Pg unless doin 'n f limitations. If g
period of the audit will exoire. the Board mav issue a determinafhnfor the exoirina oeriod(s1. 

1
B IDR P , The I 
formal notice and demand to furnish information. 

1. Taxmvers w~ll be allowed 30 davs to resoond to the initial IDR measured from the date th@ 
IDR is delivered or mailed to the taxmver and the oerson desianatad bv the taxDaver at the ~re-auditor 
ppe ce 
revlewed1I i taken In nseb the District Prin 

2. Taxmvers will be allowed 15 davs to ~rOVide records in reswnse to the secorid IDR 
p n w t i n  e Mrewrd 

. . 
red from the da 

J1th r at the -audit or o il o 
~ ~ e n i n aconference to receiveIDRs. 

3. Within 30 days of the taxaavec wovidina records in msoonae to an IDR. the auditor will noUfy 
ple taxmver in writinn If the documents M e d  are sufficient if additional information is needed, or if thg 
99S.i 

4. o a ot~cea n d demand to furnish information shall be isued urn n the tawaver' s A f r m l n  ' 

fa'luI re to fu mish th e rea u es t ed records in m n s e  to the second IDR reaues tin a the $am e records . Thq 
$xDaver will have 15 davs to wovide records in resrnnse to the noUce and demand to fumish information 
before Boas those 

~udit exoirina under the statute of limitatiis. This 
taxmver and 

the oermdesianated bv the taxoaver at the oreaudit or ooenlna conference to receive IDRs. 

10 Audit Fin in s P n*
aud' as soon as each a a of the 



- - 

--- 
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The2iven an o rtun'er will 
audii findinas. aenerallv within 30 davs of the date the AFPS was delivered or mailed to the taxDaver, or 
the taxpaver's reoresentative. or as otherwise provided for in subdivision (b1(61 of this reaulation. 
Aareement to the audit findinas does not oreclude the taxoaver from aooealina the issue(s) at a later 
date. 


a, 

provided. 

c o 
re0 

0 

the Board's ap-1 Drocedures. 

s t 
workina oaoers, includina verifid'on comments. which explain the basis for the audit findinas. 

A General1 

f ation within tht i e 
audit findinas if warranted based on the information orovlded 
provide d't' nal info 

it 

A 
providedto the taxoaver. 
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a Olson, Diane 

From: BOE-BoardMeeting Material 
Sent: Friday, April 09,2010 10:55AM 
To: Alonzo, Mary Ann; Anderson, Dwg; Anderson. Karen E.; Baland, Tabitha; Barnett, Louis; Bartolo, 

Lynn, Benn~on,Richard; Blake, Sue; BOE-BoardMeeting Material; Boring. Dilara; Cazadd. Kristine; 
Chinn, Elan; Chung, Sophia; Davis, Toya P ; Delgado, Maria; Epolite, Anthony; Evans, Regina; 
Ferris, Randy; Forman, Amber M; Garcia, Laura; Gau, David; Gilman, Todd; Giorgi, Dolores, 
Goehring, Teresa, Gore, Anita; Hale, Mike; Hawill, Mai; He, Mengjun; Heller, Bradley; Hellmuth, 
Leila; Henry, Randie; Hirsig, Ramon; Hudson, Tom; Ingenito, Robert; Jacobson, Andrew; Kinkle, 
Sherrie, Lambert, Robert; Langston, Bruce; Levine, David H. -Legal, LoFaso, Alan; Maddox, Ken, 
Maeng, Elizabeth; Mannering, Shari; Mandel, Marcy Jo; Matsumoto, Sid; Mandel, Marcy Jo @ 
SCO; Moon, Richard; Morquecho, Raymond; Ogmd, Jean; Olson, Diane; Pennington, Margaret; 
Qualset, Gary; Ralston, NaTasha; Riley, Dense; Ruwart, Carole, Shah, Neil; Smith, Rose; Stowers, 
Yvette; Tran, Mai; Treichelt, Tim; Whitaker, Lynn; Wlliams. Lee 

Subject: State Board of Equalization-Announcement of Regulatory Change 

The State Board of Equalizationheld a public hearing on the proposed adoption of Regulation 1698.5 
on March 23, 2010. No interested parties asked to speak at the public hearing or submitted written 
comments on the proposed regulation. However, the Board did authorize staff to make the 
grammatical and sufficiently related changes to the original text of proposed Regulation 1698.5 
described in the 15day file letter below. The revised text of proposed Regulation 1698.5will be placed 
on the Board's agenda for consideration and potential adoption in Room 121,450 N Street, 
Sacramento, at 9:30 a.m., or as soon thereafter as the matter may be heard, on Tuesday, May 25, 
2010. 

To view the 15day file letter and revised text showing the changes click on the following link: 
hftp:/&ww. boe.ca.gov/meetin~dJrdf/Reg~Iatior?~1698~5~15~day.pdf 

Questions regarding the substance of the changes to proposed Regulation 1698.5 should be directed 
to: Mr. Bradley Heller, Tax Counsel Ill(Specialist), by telephone at (916) 324-2657, by e-mail at 
BradIey.Mle@boe.ca.gov, or by mail at State Board of Equalization,Attn: Bradley M. Heller, MIC:82, 
450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notices of intent to present testimony or witnesses at 
the Board meetina, and inauiries concerning the proposed regulatory action should be directed to Rick 
Bennion, ~egulationscoordinator, telephone (91'6) &5-2136, fax (916) 324-3984, e-mail 
Richanl.Bennion@boe.ca.govorby mail to: State Board of Equalization,Attn: Rick Bennion, MIC: 80, 
P.O. Box 942879, Sacramento, CA 94279-0080. 

Pleasedo not reply to this message. For additional informationon this item, please contact: 

Board ProceedingsDiv~sion,MIC:80 
Rick Bennion 
RegulationsCoordinator 
Phone (916) 445-2130 
Fax (916) 324-3984 
R1chard.6enn10n@boe.ca.gov 



Statement of Compliance 

The State Board of Equalization, in process of adopting Sales and Use Tax Regulation 

1698.5, Audit Procedures, did comply with the provision of Government Code section 

1346.8(c) and section 44 of Title I,California Code of Regulations. The 15-day letter and the 

changed version of Regulation 1698.5 were mailed on April 9, 2010, to interested parties who 

commented orally or in writing or that requested such information and were made available 

for public comment from April 9 to May 25,2010, a period of 46 days prior to the public 

hearing. 

April 21, 2010 

Regulations Coordinator 
State Board of Equalization 



BPD'S DRAFT 


2010MINUTES OF THE STATE BOARD OF EQUALIZATION 

Wednesday, May 26,2010 

Mosaic Networx, LLC 

Callcatchers, Inc. 

Sunycell, Inc. 

&TV Communications, Inc. 

PC Landing Inc. 

Syniverse ICX Corporation 

IntelePeer, Inc. 

Express Telecommunications Network, LLC 

TELUS Communications Inc. 


Action: Upon motion of Ms. Steel, seconded by Ms. Alby and unanimously carried, 

Ms. Yee, Mr. Horton, Ms. Alby, Ms. Steel and Mr. Chiang voting yes, the Board ordered that the 

market value, including penalty, to be used in the assessment of unitary property of the following 

listed company as of Januaty 1,2010, be as follows: 


758 1 ABS-CBN Telecom North America, Inc. 287,700 


The Board recessed at 1:53 p.m. and reconvened at 1:56 p.m. with Ms. Yee, 
Mr. Horton, Ms. Alby, Ms. Steel and Ms. Mandel present. 

CHIEF COUNSEL MATTERS 

[J] RULEMAKING 

J1 Proposed Regulation 1698.5,Audit Procedures 

Bradley Heller, Tax Counsel, Tax and Fee Program Division, Legal Department, 
made introductory remarks regarding the request for Board adoption of the proposed regulation 
1698.5, Audit Procedures, with the amendments approved at the public hearing on March 23, 
2010. (Exhibit 5.2.) 

Action: Upon motion of Mr. Horton, seconded by Ms. Mandel and duly carried, Ms. Yee, 
Mr. Horton and Ms. Mandel voting yes, Ms. Alby and Ms. Steel voting no, the Board adopted the 
proposed regulation 1698.5, Audit Procedures, as amended at the March 23, 2010 public hearing. 

Exhibits are incorporated by reference. 

Note: These minutes are not final untll Board approved. 
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April 9,2010 

To Interested Parties: 

Notice of Proposed Regulatory Action 

By the 


The State Board of Equalization 


Proposes to Adopt California Code of Regulations, 

Title 18, Section 1698.5, Audit Procedures 


Approved Changes For 1&Day File 


The State Board of Equalization (Board), pursuant to the authority vested in it by 
Revenue and Taxation Code section 7051, has proposed to adopt California 
Code of Regulations, title 18, section (Regulation) 1698.5, Audit Procedures. 
The proposed regulation will implement, interpret, and make specific Revenue 
and Taxation Code section (section) 7053, which requires sellers, retailers, and 
consumers to maintain sales and use tax records in such form as the Board may 
require and section 7054, which authorizes the Board to examine records, 
property, and persons, and conduct investigations to verify the accuracy of 
returns and accurately ascertain sales and use tax liabilities. 

A public hearing on the proposed adoption of Regulation 1698.5 was held in 
Room 121, 450 N Street, Sacramento, California, on March 23, 2010. No 
interested parties asked to speak at the public hearing or submitted written 
comments on the proposed amendments. However, the Board did authorize 
staff to make the grammatical and sufficiently related changes to the original text 
of proposed Regulation 1698.5, and referred Regulation 1698.5, to the ffteen- 
day file as described below. 



Sufficiently Related Changes to the Original Proposed Text to Address the 
Office of  Administrative Law's Concerns Regarding lnformationlDocument 
Requests and Audit Findings Presentation Sheets 

Officeof Administrative Law (OAL) staff performed a preliminary review of the 
original text of proposed Regulation 1698.5 and tentativelyconcluded that the 
Board is trying to incorporatethe draft Information/Document Request (IDR) and 
Audit Findings PresentationSheet (AFPS) templates contained in exhibits 3 and 4 
to Formal lssue Paper 09-005' into Regulation 1698.5, subdivision (a)(6) and (7), 
by reference under CaliforniaCode of Regulations, title 1, section 20 (Rule 20) 
becausethe templates and the subdivision's text refers to lDRs and AFPSs as 
Boardforms. Therefore, OAL staff contacted Board staff to express concerns that 
Board staff was not complying with the requirements of Rule 20 becausethe 
referencesto the forms did not includethe datesthe forms were adooted . ~-~ or -~ issued~~~-~~ 

and Board staff was not making the templates availableto the public as part of the 
rulemakingdocuments for the proposedadoptionof Regulation 1698.5. 

Board staff respondedto OAL staffs concerns and explained that the draft 
templates contained in exhibits 3 and 4 to Formal lssue Paper 09-005 have not 
been adopted or issued, the Board is not currently trying to incorporatethe 
templates into Regulation1698.5 by reference, and the Board does not needto 
comply with Rule 20. In addition, the Board's Legal Departmentdiscussed this 
matter with OAL's Legal Department and continues to believe that the templates 
the Sales and Use Tax Departmentwill eventuallv implementfor use in the IDR 
and AFPS processeswill not need to be adopted-askgulations because they will 
not impose any regulatory requirements on taxpayers or Board staff. However, to 
avoid any confusion and further clarify that the Board is not trying to incorporate 
IDR and AFPS forms into Regulation 1698.5 by reference in accordancewith 
Rule 20, the Board's Legal Department requested authorizationto: 

Changethe original text of proposed Regulation 1698.5, subdivision (a)(6), 
to providethat "Board staff may issue an InformationDocumentlRequest 
(IDR) to requestsingle or multiple documents, data, and other information 
from the taxpayer under audit," rather than refer to an IDR as a Board 
form; and 
Change the original text of proposed Regulation 1698.5, subdivision 
(a)(7), to provide that "An Audit Findings Presentation Sheet (AFPS) is 
used to present the staffs findings for each area of the audit as it is 
completed," rather than refer to an AFPS as a Board form. 

Therefore, the Board authorized Board staff to make both sufficientty related 
changes to the original text of proposed Regulation 1698.5, as shown on the 
enclosed strikeout and underline version of the regulation, and directed staff to 

- -

1 For ease of reference, Formal lssue Paper 09-005, and the Notice of Rulemaking, Initial 
Statement of Reasons, and original proposedtext of Regulation 1698.5 are available on the 
Board'sWebsite a t  http.//www.bOeca.aovlreaslrea1698 5.htm. 
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make the full text of the resulting regulation, with the changes clearly indicated 
available to the public for at least 15 days before the Board's adoption in 
accordance with Government Code section 11346.8, subdivision (c)(2). 

Sufficiently Related Changes to the Original Proposed Text to Address the 
Board's Taxpayers' Rights Advocate Office's Concerns 

On February 5,2010, the Board's own Taxpayers' Rights Advocate (TRA) Office 
submitted written comments to the Board's regulations coordinator suggesting 
that the Board delete the phrase "and provide adequate resources to do so" and 
the word "federal" from the original text of proposed Regulation 1698.5. 
subdivision (b)(5)(B) and (C), respectively.* The Board's Sales and Use Tax 
Deparhnent and the Legal Department agreed with the TRA Office's comment 
that the phrase "and provide adequate resources to do so" should be deleted 
from subdivision (b)(5)(B) because the Board cannot require taxpayers to devote 
adequate resources to their audits and jointly requested the Board's authorization 
to make the sufficiently related change. In addition, the Sales and Use Tax 
Department and the Legal Department agreed that subdivision (b)(5)(C) should 
be revised to prohibit Board staff from requiring that taxpayers provide 
documents when the Board is prohibited by any applicable law, not just a 
"federal" law, from requiring that taxpayersdo so and jointly requested the 
Board's authorization to chanae subdivision (bM5YC). . ,. ,. , Therefore. the Board 
authorized Board staff to make both sufficiently related changes to the original 
text of proposed Regulation 1698.5, as shown on the enclosed strikeout and 
underline version of the regulation, and directed staff to make the full text of the 
resulting regulation, with the changes clearly indicated, available to the public for 
at least 15 days before the Board's adoption in accordance with Government 
Code section 11346.8, subdivision (c)(2). 

In addition, the TRA Office suggested that the Board delete the phrase "which is 
used to confirm the start of an audit or establish contact with the taxbaver" from 
subdivision (a)@) of the original text of proposed Regulation 1698.5; and add a 
new subdivision (a)(2) to the original text of proposed Regulation 1698.5 to 
define the term "audit engagement letter" for purposes of the entire regulation 
and renumber the other paragraphs in subdivision (a) accordingly. During the 
public hearing on March 23, 2010, the Board agreed with the TRA Office that the 
changes were necessary to ensure that taxpayers did not confuse "audit 
engagement letters," IDRs, and AFPSs. Therefore, the Board authorized Board 
staff to make both sufficiently related changes to the original text of proposed 
Regulation 1698.5, as shown on the enclosed strikeout and underline version of 
the regulation, and directed staff to make the full text of the resulting regulation, 
with the changes clearly indicated, available to the public for at least 15 days 

2 For ease of reference, the TRA Office'scomments are attached to and responded to in the 
March 10,2010, memorandum from the Board's Chief Counsel to the Board Members for 
consideratiin at the March 23,2010, public hearing, which is available at 
httw.Nwww boe ca qov/meet~nadpdf/Fl032310 ~ d f .  



before the Board's adoption in accordance with Govemment Code section a 11346.8, subdivision (c)(2). 

Grammatical Changes to the Original Proposed Text 

Furthermore, the Sales and Use Tax Department and Legal Department 
requested the Board's authorization to delete the word ''then before the reference 
to "AFPSs" in the original text of proposed Regulation 1698.5, subdivision (a)(7), 
to make the revised sentence grammatically correct; and the Board Members 
noticed that the word ?hen was need before the word "taxpayer's" in the original 
text of proposed Regulation 1698.5, subdivision (b)(4)(K), to make the revised 
sentence grammatically correct. Therefore, the Board authorized Board staff to 
make both grammatical changes to the original text of proposed regulation 
1698.5 in accordance with Government Code section 11346.8, subdivision (c)(l) 

Necessity 

Finally, the Board discussed the necessity for proposed Regulation 1698.5 during 
the March 23,2010, public hearing. The Board Chair indicated that the 
regulation is necessary to clearly establish taxpayers' and Board staff's 
responsibilities and duties during the audit process in order to ensure that Board 
staff completes audits in a timely and efficient manner with due regard to each 
taxpayer's rights, and to help taxpayers better understand and avoid confusion a regarding the Board's audit process. 

Additional Comments Regarding Changes 

Enclosed is a revised underscore and strikeout version of the text of proposed 
Regulation 1698.5 with the additional changes authorized on March 23,2010, 
shown in double strikeout and double underline. In accordance with Govemment 
Code section 11346.8, subdivision (c), the revised version of the regulation is 
being placed in the rulemaking file and mailed to interested parties who 
commented orally or in writing, or who asked to be informed of such revisions. If 
you wish to review the rulemaking file, it is available for your inspection at the 
State Board of Equalization, 450 N Street, Sacramento, CA 95814. 

The revised version of the text of proposed Regulation 1698.5 will be placed on 
the May 25, 2010, Board meeting agenda for the Board's consideration and 
potential adoption at 9:30 a.m., or as soon thereafter as the matter may be 
heard. At the hearing, any interested person may present or submit oral or 
written statements, arguments, or contentions regarding the adoption of the 
proposed regulation. 

In addition, any interested person may also submit written comments regarding 
the Board's proposed adoption of the revised text of Regulation 1698.5. The 
written comment period closes at 9:30 a.m., or as soon thereafter as the matter 



may be heard, on May 25,2010. Written comments received by Mr. Rick 
Bennion, at the postal address, email address, or fax number provided below, 
prior to the close of the written comment period will be submitted to and 
considered by the Board before the Board decides whether to adopt the 
proposed regulation. Furthermore, any written comments received prior to the 
end of the written comment period must be responded to in the final statement of 
reasons required by Government Code section 11 346.9. 

Questions regarding the substance of the revised version of the proposed 
regulation should be directed to Bradley M. Heller, Tax, Counsel Ill(Specialist), 
by telephone at (916) 324-2657, by e-mail at Bradlev.Heller@boe.ca.aov, or by 
mail at State Board of Equalization, Attn: Bradley M. Heller, MIC:82, 450 N 
Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present 
testimony or witnesses at the May 25,201 0, Board meeting, and inquiries 
concerning the proposed administrative action should be directed to Mr. Rick 
Bennion, Regulations Coordinator, by telephone at (916) 445-2130, by fax at 
(91 6) 324-3984 ,by e-mail at Richard.Bennion@boe.ca aov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:81 1450 N Street, P.O. Box 
942879, Sacramento, CA 94279-0080. 

Sincerely, 

Diane G. dson, Chief 
Board Proceedings Division 

Enclosures 
STATE BOARD OF EQUALIZATION 

Board P~oseedingsDivisiun 
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Revised Text of 
California Code of Regulations, 

Title 18, 

Renulation 1698.5. Audit Procedures. 

jal DEFINITIONS. 

[I)BOARD. For the DurDosesof this reaulation."Board" refers to the Board of Eaualization. 

(23)PREAUDIT CONFERENCE. A meetina between the taxpaver andlor the taxoaver's 
re~resentativeor desianated em~loveeand Board staff Drior to the ooenina conference to discuss the 

months before the o~eninaconferencewith Boardstaff. 

_LW OPENING CONFERENCE. The first meetina between the taxDaver andlor the taxoaver's 
re~resentativeor desianated emdovee and Board staff to discuss how the audit will be conducted and to 
beainthe field audit work. 

STATUS CONFERENCES. Meetinas between the taxoaver andlor the taxoaver's reoresentative 
or A%nated em~loveeand Board staff held throuahout the audit to discuss audit issun and the 
proaressof the audit. 

(@I EXIT CONFERENCE. The rneetina between the tax~averandlor the taxoaver's reoresentativeor 
desionated em~loveeand Board staff at the conclusion of the audit to discuss the audit findinas. 

fez) INFORMATIONIDOCUMENT REQUEST (IDR). -sue an 
Information/Documentto reauest sinale or multi~ledocuments, data. and 
other infomation from the taxDaver under audit. An IDR will be issuedwhen . the taxoaver fails to orovidg. 

1Dis nthan IDR. 

r - . . .  m
(AFPSIused to Dresent the staffs findinas for each area of the audit as it is comoleted. 
The auditworking Dawr lead and subsidiaw schedules are attached to M F P S s .  

199) RECORDS. For the DUrDOSeS of this reaulation. "records' includes all records. includinp 
electronic imachine-sensible) records, necessan to determine the correct tax liabilitv under the Sales anQ 
Use Tax Law 

-
and all records 

-~ 
necessaw far the DroDer com~letionof the sales and use tax return as 

providedin Reaulation 1698. 
~

(Om)DAY. For the Dumosesof this reaulation. "dav" means calendar dav. 

jbl GENERAL. 

The Board has a dutv and an obliaation to utilize its audit resources in the most effective and efficient 
manner oossible. This reaulation orovides taxoavers and Board staff with the necessarv Drocedures and 
guidance to facilitate the efficient and timelv corn~letionof an audit. The reaulation also orovides for 
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aoorooriate and timelv communication between Board staff and the taxoaver of reauests, aareements, 
and exmctations related to an audit. 

(1) The oumose of an audit is to efficientlv determine whether or not the amount of tax has been 
re& correctlv based on relevant tax statutes. reaulations. and case law. 

(2) The audit of a tamaver's records shall be wmoleted in sufficient time to mrmit the issuance of a 
Notice of Determination or Notice of Refund within the a~~l'icable statute of limitations. Audii of periods 
with mtential liabilitv shall be com~leted in sufricient time ~r io r  to the exoiration of the statute of limitations 
to allow for the issuance of a determination, unless the taxoaver consents to extend the mriod bv si~ning 
a waiver of limitation. 

13) Waiver of Limitation A waiver of l~mitation that is slaned bv the taxoaver Prior to the statute 
g x ' t i o n a xtensth i w r tice of Refun ued. 
Auditors shall reauest Wavers sian a waiver of limitation when there is sufficient information to i n d i t e  
that n un em 
the edration of the statute of limitations. The auditor should also recruest a waiver be sianed when a 
m v e r  reauests a oostwnement before Me audit beains or while an audit is in ~mcess. If the taxoaver 
declines to sian a waiver. the Board mav issue a determination for the exoirino ~eriodts). 

Su~erv~son ao~roval of the circumstances which nscessitated the reauest for the waiver will be
documented in the audit before the waiver is Dresented to t h m v e r  for sianature. If the extension of 
the statute of limitations totals two vears or more. aDDroval bv the District Principal Auditor will be 
documented in the audit before the waiver is presented to the taxmver for sianature. 

(4) Dutv of Board Staff. 

(A)Aoolv and administer the relevant statutes and reaubtions fairlv and consistentlv reaardless of 

(81Consider the materialitv of an area M n a  audited. Audl decisions are based on Ward staff's 
determination of the amount of a mtential adiustment balanced aaainst the time reauired to audit the area 
fi

s C Make information s e 

auditor will ex in 

the taxDever to resolve difficulties a taxmver has when resoondina to Board information reauests, 

includ~na the use of satisfacton alternative sources of information. 


(DlDo not directlv access the taxoavees wmouter svstem if the taxpaver oblects to such access, 
exceot in the case of a search warrant. 

E Provide n audit Ian to th 

(F) Adhere to the timelines set forth in the oriainal audit Plan. or in the audit o!an as amended 
pursuant to subdivision fc)(7)of this reaulatin, and Orovide the resources to do so. 

fG) Keeo the taxoaver a~orised of the status of the audit throuah status conferences and AFPSs. 

(H)inform the tamaver of the audit findinas at the exit conference. 

(I) Coov taxpavers (e.a.. owners. oartnen. or comrate officers) on all Board wrresmndence 
relatedto the audit when the taxDaver has authorized another oartv to reoresent them. 

)
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(J) Safeauard taxoaven' rewrdswhile examininathem. 

( K ) f h e taxofaver's riahts, and a ~ ~ e a lriahts at the 
beoinnina of the audit. 

(5) Dutv of Tax~avers. 

(A\ Maintain records. Tax~avershave a duty to maintain the records and documents as reauird 
bv Reaulation1698. 

(6) Provide records reauested bv the Board Dursuant to Reaulation 1698: &adhere to the 

r e a u l a t b P . 

16)Ao~licationof Timeframes. The timeframes in this reaulation are intended to orovide for an order& 
process that leadsto a timely conclusion of an audit and are not to be usedto re vent or limit a tax~aver's 
riaht to ~rovideinformation, 

A) Some AFPSs can be res~ondedto in less than o an the timeframe smified in this 
reaulaion. The auditor has discretionto adiust this timeframer~~~:nte& 

fB) Due dates for resDonses to lDRs and AFPSs shall be within the statute of limitations a~plicable 
to the audit. Auditors will consider late rewonses to IDRs and AFPSs. Drovided a Deriod of the audit will 
not exnire due to the statuteof limitation&. 

fC1 The timeframes Drovided in this reaulation will have no e&ct on the statute of limitations ag 
provided bv the Revenue and Taxation Code or on anv remedies available to the Board or riahts of thg 
taxoaver. 

lc)AUDITS. 

c g $ r's onain k ,
records. and source documents relevant to the audit are maintained. which is usuallv the taxoaver'e 
princi~alDlace of bus~ness. A reauest to wnduct the audit at a different location shall include thg 
reasonfs) for the reauest It IS the tawaver's res~onsibilitvto DroVide all reauested records ---at that
I tion. R uests will be t u I
start or comdetionof the audit. or the Board does not have adeauate resources avaiGble towxuctthe 
audit at the reauested location. 

mth o t 
sccomrnodate the audiior(s). Board staff mav reauire the records be brouaht to a Board office or 
taxfir's re tativ 's office. If the er will be wovid 
a receiptfor record& 

ultioh Reauests bv T vers to Chanae the Location of an Audit. After an initial re 
chi::eze audit location has :eraranted bv Board staff. anv wbseauent reauarts for location 
in the same audit Deriod shall be made in writina and include the reason(s\ for the reauest. Theq 

1 
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wbseauent reouests will be considered on a case-bvcase basis. Aooroval of these reauests is at the 
discretion of Board staff. 

13) - Site Visitations. Reaardless of where the audit takes olace. Board staff mav visit the taxwver's 
place of business 

- - - - - 

to gain a better understanding of the business' owrations ifor examole. a olant tour to 
understand a manufacturina orocess, or a visit to a restaurant to observe seatina facilities or volume of 
business). Board staff rnav not visit secure areas, or areas that are reaulated bv the federal aovemmenf 
where federal securitv clearance is necessaw. unless authorized bv the taxoaver. Board staff aenerallv 
will v&t on anormal wi%daf i f  thaoardduriz t h e ~ o a  rd's -normal business hours. 

workdm 
p-p---p 


and business hours of the ~a.he Board wrkhedule audits throuahout the vear. without 
reaard to seasonal fluctuations in the businesses of taxDavers or their re~resentatives. However, thg 
Board will work to . . with taxoaven .. and their reoresentatives in schedulino the date and time of an audit try
to minimize anv adverse effect& 

Generallv. the Board will not hold in abevance the start of an audt oendina the conclusion of an audit of 
pior M o d s  or wndina comoletion of an aooeal of a wlor audit currentlv in the Board's aooeals orocess 
In cases where a Drior audit is under a~oeal and the audit for the subseauent Deriods is not held in 
abevance, the Board will beain the current audit bv examinina areas that are not affected bv the outcome 
of the aowal. 

(5) Pre-audit Conference. Taxoavers (e.Q.. owners. Darners. or cornrate officers) shall be invited and 
encouraaed to attend the Dre-audit conference, whether or not the taxwver has authorized another mrly 
-~to reoresent 
- p p p p p p p - - 


them. On audits where electronic records are invobed. the Board's comouter audit sDacialist 
shall oarliciwte in the ~re-audit conference and the taxwver's aDDrooriate information technolwv staff 
shall be invited and encouraaed to attend. 

Durina the ore-audit conference. the items to be discussed include. but are not limited to: aeneral audit 
Rs ures avai bili an dures, relevant ling 
~$i ues data nsf r vr i f i  ' n o f  
rewrds, and the name of the oerson desianated to receive IDRx 

(8)O~enina Conference. Tamavers fe.a.. owners, wrtners, or cornorate officers) shall be invited and 
encouraaed to attend the ownina conference, whether or not the taxpaver has authorized another arty 
to reoresent them. Durina the ownina conference, the items to be dimcussed include, but are not limited 
to: the f r -es,clai- r refund, estimat 
timeframesto com~lete the audit, the name Of the Parson desicrnated to receive IDRs. and the scheduling 

of tu audi a in en . A th i 

and teleohone number of the audit suoervisor, and anv Board staffassized to the 

-- 

audit 
- 

team. 

-- 

(7)Audit Plan. All audits must be auided bv an omanized olan. The aud~t ~ l a n  documents the areas 
under a ud it. the aud~ 't ~m~edures, and the estimated timeframes to comolete the audl  A carefully
thought out. but flex~ble audit ~ l a n  reauires advance olannina and a omoer overview of the assianment as 
a whole To fac ilitat e the trmev ' I a n d efficient comoletion of an audit. Board staff shall develoo an audit 
plan that strives for the com~letion of the audit within a two-veer timeframe commencino with the date of 
the ownlna conference and endina with the date of the exit conference. Most audits wtll be ~ m ~ l e t e din 
9much shorter timeframe and others mav muire a oeriod bevond two vears. Nothina in this subdivision 
v a 

An audit Plan is reauired on all audits. The audit Dlan shall be discussed with, and a c o ~ v  ~rovidedto. the 
tax~aver at the o~enina conference. or when Iis necassarv for the auditor to first review the W v e r ' s  

: 


a 




w 
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records, within 30 davs from the o~enina conference. The audit plan should be sianed bv the auditor and 
either the taxoaver or the taxwvefs reoresentative to show a commitment bv both oarties that the audii 
will be conducted as described in the audit olan to allow fur the timelv comoletion of the audit. The audit 
plan is considered a auideline for conductina the audit and mav be amended throuahout the audit o w -  
as warranted. If the oriainal audit olan is amended. the auditor shall Dmvide the taxmver with a coov of 
the amended olan. 

18) Status Conferences. TaxDavers 1e.a.. owners. Dartners. or cornorate officers) shall be invited and 
encouraaed to attend status conferences. Hmether or not the taxwver has authorized another oar& to 
mresent them. Status conferences should be held thmuahout the audit to discuss the status of the 
audit. IDRs and AFPSs. and to ensure the audit 1s on track for comoletion withln the estimaw 
timeframes as outlined in the audit olan. 

(9) Record Rwuests. 

(A) Verbal Reauests. Before auditors oroceed with the IDR orocess, taxeavers shall be allowed to 
m o l v  with verbal reauests for records. When Board staff is unable to make verbal contact w'm the 
taxwver. the auditor mav orocead directlv with the iDR ~locess. The auditor has the discretion to 
determine response times for verbal reauests. 

When records are not Drovided bv the taxoaver in resoonse to verbal reauests for information as reauired 
b d 
orocess unless doina so results in a Deriod of the audii wir ina under the statute of limitations. If a 
~ e 

B IDR P . Thel R r 
formal notice and demand to fumish information. 

1. Tax~averswill be allwed 30 davs to wnd to the initial IDR measured from the date the 
the taxnaver at the ore-audit or 

p~enina conference to receive IDRs. Anv reswnse other than full comoliince with the IDR shall be 
reviewed bv the District Princioal Audiir who shall determine the course of action to be taken in reswnse 
p 

2. Taxwvers will be allowed 15 davs to Dmvide records in resoonse to the second IDR 
Ir u stin th m m the s m nd 
IDR is delivered or mailed to the taxaaver and the oerson desianated bv the tamaver at themeudimr 
omina conference to receive IDRs. 

3. Within 30 davs of the taxDaver ~rovidin0 records in resoonse to an IDR, the auditor will notify 
th er i writi if the docum 
auditor reauires additional time to determine Me sufficiencv of the records. 

4 A formal notice and demand to fum~sh information shall be issued uoon the tamaver's 
failure to furnish the reauested records in resoonse to the second IDR reuuestina the same records The 
Bxmver will have 15 davs to Drovide records in reswnse to the notice and demand l o  furnish infonation 
b e h 
estimate. unless doina so results in a oeriod of the audit exoirin~ under the statute of Itmit&ions. The 
date shaU be measured from the date the notice and demand is delivered or mailed to the taxmver and 
fhe person desianated bv the taxwver at the we-audit or o~enina conferenceto receive IDRs. 

110) Audit Findinas Presentation Sheet [AFPS). An AFPS should be used durina the course of the 
f i t 

t
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findinas. Tamavers will be asked to indicate whether thev aaree or disaarw with the ~rooosedfindinas. 
The tamaver will be a ~ e nan ooDortunitv to provide additional information and documents to rebut the 
audit findinas. aenerallv within 30 davs of the date the AFPS was delivered or mailed to the tamaver, or 
the taxoaver's reoresentative. or as othemise orovided for in subdivision (b)(6\ of this 
Aslreement to the audit findinas does not preclude the taxoaver from aooealino the issue(s1 at a later 
. . 

eneral r I within 30 da oft
!he auditor will notifv the taxoav er if adiustment to the audit is warranted based on the information 

. . 
provided. 

(11) Exit Conference. Tax~aversie.a.. owners. Partners, or comrate officers) shall be invited and 
encouraaed to attend the exit conference, whether or not the taxwver has authorized another Dam to 
reoresent them. Durina an exit conference, the items discussed include. but are not limited to: an 
exolanation of the audit findinas, the aud 
. it schedules, the review orocess. how to ~reoava liabilitv. and -

the Board's aoDeal Drocedures. 

The auditor shall orovide the taxoaver and the tax~aver'sreoresentativewith a wmolete wov of the audit 
workina DaDen, includina verification Comments. which exolain the basis for the audit findinas. 

i A G ene rallv. taxwvers shall be aiven 30 davs from the date of the exit conference to i n d m
whether thev aaree or disaaree with the audit findinas. unless doina so results in a Deriod of the audit 
exoirin~under the statute of limitations. If the tax~averdisaaraes with the audit findinas. thev may 

-
provide additional information within this 30 davs for the audhor to consider. The auditor mav adiust the 
audit findinas if warranted based on the information provided.

he au i dn  s are ect t
findinas are consistent with the Sales and Use Tax laws and reaulafions, and Board wliies. oractices, 
and wocedures. A ooov of anv audit workina DaDers adiusted as a result of the rew'ew cmcess shall be 
providedto the taxwver. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 7053 and 7054, 
Revenue and Taxation Code: and California Code of Reaulations. title 18, section 1698. 
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---ooo---


MS. RICHMOND: Our next item is Chief Counsel 


Matters, Rulemaking. Proposed Regulation 1698.5, Audit 


Procedures. 


Mr. Heller will introduce this case. 

MS. YEE: Thank you. Good afternoon, Mr. 

Heller. 
MR. HELLER: Good afternoon, Madam Chair, 


Members of the Board. I'm here on behalf of the staff 


to request that the Board adopt proposed Regulation 


1698.5, Audit Procedures, with the changes the Board 


approved in March. 


MR. HORTON: So moved. 


MS. YEE: Okay, motion by Mr. Horton. Is there 

a second? 

MS. MANDEL: Second. 

MS. YEE: Second by Ms. Mandel. 

Discussion? 

MS. STEEL: I --
MS. YEE: Ms. Steel. 

MS. STEEL: Madam Chair. 

MS, YEE: Yes. 

MS. STEEL: I think this is entirely 

unnecessary for this to make regulations. It's more 


suited for the Audit Manual and this one shows that 


overly-burdensom regulations to the business environment 
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1 in the State. So I still cannot go for it. 

2 MS. ALBY: I cannot see -- 
3 MS. YEE: Okay. Thank you, Ms. Steel. 

4 Other comments? 

5 MS. STEEL: It's J1. 

6 MS. ALBY: I know, I'm looking. I can't find 

7 it. 

8 MS. YEE: This is J1. 

9 MS. STEEL: It's the audit manual. 

10 MS. ALBY: You know -- 
11 MS. STEEL: Regulation. 

12 MS. ALBY: Go ahead, don't wait for me, 1'11. -- 

13 1'11 find it. 
., MS. YEE: Okay. We may have comments. 

15 MS. ALBY: Here we go. Got it. 

16 Yup, I'm with you. 

17 MS. YEE: Any comments? 

18 MS. ALBY: (Inaudible). 
19 MS. YEE: Okay. All right, motion by Mr. 

20 Horton, second by Ms. Mandel to adopt the proposed 

21 regulation as amended. 

22 Please call the roll. 

23 MS. RICHMOND: Madam Chair. 

24 MS. YEE: Aye. 

25 MS. RICHMOND: Ms. Alby. f 

2 6 MS. ALBY: NO. 

27 MS. RICHMOND: Ms. Steel. 

28 MS. STEEL: No. 



MS. RICHMOND: Mr. Horton. 


MR. HORTON: Aye. 


MS. RICHMOND: Ms. Mandel. 


MS. MANDEL: Aye. 


MS. RICHMOND: Motion carries. 


MS. YEE: Thank you. Thank you, Mr. Heller. 


MR. HELLER: Thank you. 


---ooo---
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